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IN i" •• APPEAL? HTATF. OF :"TAH 
COUNTRY MEADOWS CONVALESCENT 
CENTER, a Delaware corp., 
Petitioner •'< Appel J ,-uH . BRIEF OF APPELLANT 
V. 
UTAH DEPARTMENT OF HEALTH, ) 
DIVISION OF HEALTH CARE ) C . r iiu. .^0302-CA 
FINANCING, ) 
Respondent * >r • lit?!*"', 
• y -
JURISD1 '^ ' " W T l -V 'MENT 
•"is- . docketed : * . .- ''tan Supr--— 
transferred * :>~ . .. * of Appeals fc^ 1 v. • .
 ;; 
~o~^~ 7 I * -h ;i -/ides the Utah 
: *- . ,. \ -,er cases transferred frum trie U"i - • ^ 
Court. 
S " \ ' -r I . :STTFS 
1. '""h"1 agency decision :-,is ::e- : * -^t *-e a o r ^ 1 i • i I i • i 
Related Part i es admits - /- •--> I *v .-* , . - - :. exception. 
This - terpr * •* • • --xpress . anguage and 
. e ot , regulation and it Ls * neref ore is nut eit i *• I r11 " 
dispositive deference. 
Re\ , ov; : • ; t standard ~^ review granting sore 
cloh . LL " v/ .vv*:i-- . ^  .- J; ierlsion :c: /'erniir: ~d:e ar; * 
Findings ; ? - • * -
interpretat . > . I O V L S I C I - ^ --it .-- brutes the age~~y 
is empowered to administer if the decision is within the bounds of 
reasonableness. See: Morton International Inc., v State Tax 
Commission, 814 P2d 581, 586 (Ut. 1991) 
2. Dismissal with prejudice of the petition for review was an 
abuse of discretion by the district court. 
Abuse of discretion is demonstrated based on the facts of the 
particular case being reviewed. Johnson v Firebrand Inc., 571 P2d 
1368, 1369 (Ut. 1977) 
STATUTORY AND REGULATORY PROVISIONS 
Federal Code of Regulations 
42 C.F.R. 405.427 (see attached addendum) 
NATURE OF THE CASE 
This appeal is taken from the district court review of the 
decision of an administrative agency decision. Basically it is the 
duty of the court to review the decision of the agency as if 
judicial review of the decision had been sought directly in the 
appellate court. 
COURSE OF PROCEEDINGS 
Country Meadows filed a petition for review of agency action 
in the district court. The record made before the agency was filed 
with the court and argument was made on the basis of the record 
complied before the agency rather than on the findings of the 
district court. 
DISPOSITION BELOW 
The district court issued two orders: one dismissed the 
petition for review on the ground of failure of petitioner, Country 
Meadows, to prosecute under Rule 41 (b) of the Utah Rules of Civil 
Z 
Procedure; the second granted summary judgment to the Department 
of Health on the ground of the district court's finding that there 
was no genuine issue of material fact and that the Department was 
entitled to the judgment as a matter of law. 
STATEMENT OF MATERIAL FACTS 
The following is a concise statement of materials facts 
as to which Country Meadows maintains no genuine issue exists. 
1. Country Meadows is a nursing home located in South 
Ogden, Utah. It provides intermediate and skilled nursing care 
to Medicaid recipients, and has at all relevant times herein. 
2. Country Meadows was built in 1977-1978 by C. W. 
Barney, Inc., a construction company located in St. Loi lis, Mis-
souri. Transcript at pc , 49 Trie construction contract between 
C. W. Barney, Inc. and Country Meadows was a negotiated contract 
which provided for a maximum ceiling ,,, wis j-i.i ,> 101> profit 
and overhead figure. This is standard in the health care indus-
try. Deposition of Ken Stevenson at pg. 1 3, line 10-12. 
3. The "negotiated contract" is a standard in the 
health care industry. Deposition of Ken Stevenson at pg. 13, 
lines 12-17. 
4. (', r. Barney, Inc. was owned by Carl W. Barney. 
Transcript at pg. 45, line 24. 
5. Country Meadows is owned by a corporation of which 
Carl W. Barney is an 80% shareholder. Transcript at pg. 56, 
line 1. 
6. In 1979# Country Meadows filed with the Utah 
Department of Health, Division of Health Care Financing ?" 
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hereinafter) a Facility Cost Profile ("FCP") for the ten-month 
period commencing September 3, 1978 through June 30, 1979. In 
the FCP, Country Meadows sought reimbursement for depreciation on 
its facility, and a return on equity for the land underlying said 
facility. A request for reimbursement for depreciation on a 
facility is standard in the industry. (Country Meadows Petition 
at pg. 2; UDOH Answer at pg. 1.) 
7. C. W. Barney, Inc. had no previous or subsequent 
dealing with Country Meadows. Hearing Transcript pgs. 47 & 139. 
8. HCF, at all times relevant herein, was charged 
with the duty of making determinations of payments to be made to 
Medicaid providers for nursing home services rendered to Medicaid 
recipients. This included making a determination of payments to 
providers for depreciation of facilities. Administrative Hearing 
Decision at pg. 9. 
9. HCF determined that Country Meadows and the con-
struction contractor, C. W. Barney, Inc. were "related parties" 
and denied reimbursement for a portion of costs for "overhead and 
profit" and "return on equity." Pursuant to provisions of the 
HCF administrative hearing procedures, an exit conference and 
informal hearing were held. Transcript at pg. 10. 
10. The result of these meetings was denial by HCF for 
any reimbursement for the "overhead and profit" and "return on 
4 
equity" costs incurred in the construction of the facility, as 
well as denial of several other cost items. A copy of the denial 
for reimbursement in the court's record as Attachment "A" to 
hearing Exhibit 1. 
11. On February 24, 1984, Country Meadows requested a 
formal hearing on the issue of whether it should be reimbursed 
for "overhead and profit" and "return on equity," and several 
other cost items, as set forth hereinafter. (A copy of the 
Request for Formal Hearing is attached as Exhibit "A" and by this 
reference, incorporated herein). 
12. A formal hearing was held on July 9, 1985, before 
Robert A. Archuletta, an Administrative Hearing Officer employed 
and paid by the HCF. 
13. On February 26, 1986, the Administrative Hearing 
Officer issued an original decision, denying Country Meadow's 
request for reimbursement for "overhead and profit" and "return 
on equity." (A copy of the decision is attached hereto as 
Exhibit "B" and by this reference, incorporated herein). 
14. The Administrative Hearing Officer used an 
improper burden of proof ("arbitrary and capricious") in assess-
ing the physical evidence and testimony of the witnesses. 
(Exhibit C, pg. 15.) 
j r 
15. The Administrative Hearing Officer's decision ref-
erences a "facility survey" completed on October 12, 1983. 
(Decision, pp. 29 and 31.) No such document was submitted into 
evidence during the formal hearing. 
16. By Order dated March 27, 1986, the Executive 
Director of the Department of Health remanded the matter back to 
the Administrative Hearing Officer on the grounds that he had 
applied an incorrect burden of proof standard. (A copy of this 
Order is attached hereto as Exhibit "C" and by this reference, 
incorporated herein). 
17. On June 4, 1986, the Administrative Hearing 
Officer issued an amended decision, wherein he allegedly applied 
the proper burden of proof and came to the same result as in the 
original opinion. (A copy of the amended decision is attached 
hereto as Exhibit nDn and by this reference, incorporated 
herein). 
18. The Executive Director of the Department, in an 
Order dated March 12, 1986, affirmed the amended decision of the 
Administrative Officer. (A copy of the Order is attached hereto 
as Exhibit "E" and by this reference, incorporated herein). 
SUMMARY OF ARGUMENT 
The standard of review of formal agency actions permits the 
granting of relief if, on the basis of the agency's record, it can 
be determined that one seeking judicial review has been 
substantially prejudiced by the agencyfs erroneous interpretation 
of the law of by the agency's determination of fact that is not 
supported by substantial evidence when viewed in light of the 
record as a whole. 
ARGUMENT 
I. THE ACTIONS OF THE ADMINISTRATIVE HEARING 
OFFICER WERE CAPRICIOUS AND NOT SUPPORTED BY 
THE EVIDENCE. 
The Administrative Hearing Officer initially used an 
improper burden of proof in assessing the physical evidence in 
listening to the testimony of the witnesses in this case. The 
initial Administrative Hearing Decision states, "In reviewing the 
Findings of Fact by the [HCF] that Country Meadows and Carl W. 
Barney, Jr., were related organizations and thus, subject to the 
provisions of 42 C.F.R. S 405.427, this court will review the 
agency action to determine if the findings were: 
(a) arbitrary, capricious or an abuse 
of discretion or otherwise not in accordance 
with law." 
(A copy of 42 C.F.R. S 405.427 as enacted in 1984 is 
attached hereto as Exhibit "F" and by this reference incorporated 
herein). 
Although the Administrative Law Judge properly stated 
in his amended decision that Country Meadows had the burden of 
proof of proving by "preponderance of the evidence," thereafter, 
without regard or reference to the evidence reviewed and testi-
mony presented at hearing, he affirmed all of the Findings of 
Fact and Conclusions of Law made by the court in its initial 
decision. 
Proof by "preponderance of evidence" requires that the 
evidence be such that reasonable minds acting fairly thereon 
could believe that the existence of fact is more probable or more 
likely than its non-existence. Morris v. Farmers Home Mutual 
Insurance Co., 28 Utah 2d 206, 500 P.2d 505 (Utah 1972). Stated 
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another way, "preponderance of the evidence" means that the 
greater weight of the evidence or such degree of proof the 
greater probability of truth lies therein. Alvarado v. Tucker, 2 
Utah 2d 16, 268 P.2d 986 (Utah 1954). 
The Administrative Hearing Officer acted with total 
disregard to the evidence presented by Country Meadows at the 
time of hearing, especially in light of the paucity of evidence 
presented by HCF at the hearing. 
As stated previously, this Court's review of the ruling 
of the Administrative Law Judge is based upon his determination 
that the final determination of the Administrative Law Judge is 
capricious, or not supported by the evidence. 
Findings and orders of an Administrative Agency are 
"arbitrary and capricious" when they are contrary to evidence, or 
where there is no evidence of any substance to support them. 
Rushton v. Gelco Express, 732 P.2d 109, 111 (Utah 1986); Vali 
Convalescent & Care Inst, v. DOH. 797 P.2d 438, 443 (Ut. Ct. App. 
1990.) 
In the instant case, there was a one-time transaction. 
The unrebutted testimony is that C. W. Barney Inc. had no previ-
ous or subsequent dealings with Country Meadows (Hearing Trans, 
pp. 47 and 139). Since there was no ongoing relationship between 
Country Meadows and C.W. Barney Inc., the related party transac-
tion principle does not apply and Country Meadows is entitled to 
depreciation and return on equity at its cost. The Administra-
tive T iring Officer totally disregarded the unrebutted evidence 
and testimony presented at the hearing. 
r 
A
- Country Meadows Falls Outside the Related Party 
Principle, 
42 C.F.R. S 405.427 (1984) addresses related party 
transactions. It provides in pertinent part: 
1. Principle. Costs applicable 
to services, facilities and supplies fur-
nished to a provider by organizations related 
to the provider by common ownership or con-
trol are includible in the allowable cost of 
the provider at the cost to the related orga-
nization. However, such costs must not 
exceed the price of comparable services, 
facilities, or supplies that could be pur-
chased elsewhere. 
The regulation's purpose is to protect against poten-
tial abuse by a provider building its own facility and artifi-
cially inflating costs. The regulation, however, does not create 
an irrebuttable presumption that all related party transactions 
are to be treated the same. A provider is free to present evi-
dence that it does not fall within the classification and that 
the regulation should not be applied. See Fairfax Hospital Asso-
ciation Inc. v. Califano, 585 F.2d 602 (4th Cir. 1978). 
In South Boston General Hospital v. Blue Cross of Vir-
ginia, 409 F. Supp. 1380 (W.D. Va. 1976), the court was presented 
with facts very similar to those in the instant case. In South 
Boston, the provider sought review from an administrative deter-
mination which reduced its depreciation expenses from a one-time 
purchase and sale of a facility from a related organization to 
the cost of the builder. South Boston General Hospital had pur-
chased its facility from South Boston General Hospital, Inc. 
South Boston General Hospital claimed its depreciation should be 
computed on the basis of the cost of the facility to the 
-9-
provider. Blue Cross of Virginia, the Medicare intermediary in 
this case, found that South Boston General Hospital and South 
Boston General Hospital Inc. were related organizations. On that 
basis, it allowed depreciation to be computed only at the cost to 
the selling organization, South Boston General Hospital Inc. 
An enlightened decision, South Boston explored the 
statutory basis for the related party principle: 
As indicated by its language the thrust 
of Section 405.427 is to avoid self dealing 
between related parties in an ongoing rela-
tionship in which one of the parties is sup-
plying services, facilities or supplies to 
the other. The present tense is used 
throughout the section, indicating the con-
tinuing viability of both organizations. An 
example of this intent can be found in Sub-
section (b)(1) where it is stated that the 
"provider . . . jjs associated . . . with or 
has control of or i§. controlled by the orga-
nization furnishing the services, facilities, 
or supplies." Subsection (b)(2) reads: 
"When . . . individuals possess significant 
ownership or equity in the provider and the 
institution or organization serving the pro-
vider." 
409 F. Supp. at 1383 (emphasis original). 
South Boston held that where there was no ongoing rela-
tionship between a provider and a selling organization, Section 
42 C.F.R. 405.467 simply does not apply. The court directed that 
the basis for a determination of depreciation was to be found at 
42 C.F.R. 14(g) (establishing a cost basis on purchase of facil-
ity as an ongoing operation). 
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The nnrebutted testnne'^ h( i.ountry Meadows was that 
t.hf>?*(> \ i joi nq relationship be* ween Country Meadows and 
"i i1 Barney, Inr, in i he i\nep ef th f e» t iiiH,uhj I hit- Adminis-
trative Law Judne f • r. ii.ni -u ' , I J-1 % 40h.427 still applied, 
i" ';iaei • clearly presented at i he hearinq was irrefutable 
that the related party trans i'*r ,1M nr " | '" ei < ".ot apply in 
that- t'li-rn , * i ijuiiiq reidtionship between ( > , Barney, Inc. 
and ^curei, Meadows, 
'Tiie admini''i r,ii . i n. .< n( otiicer chose to disregard 
t language of South Boston, in that there was no evidenT. 
cr" -•: •• going relationship between i w iiniiir»y inr. and on u 
completely .-rl""t,.ny • e. , •. nose t..i ..jr.. le m e unrebutt.ed testi-
mony as set lotih in the transcript. 
The Administrative Heariiu <"' , > linq, therefore, W,JS 
capr '' • i o \ i j J i 1 !. 11.j u i, i b e u v e i t u r:e < 1 
The c l e a r i n t e n t ol t h ^ r -? l j ted I M ' 1 1 • '• .m * J<. i i " p r i n -
c i p l e i s tv .ivnifi self d,- . i i L i e I a t ">•: d p a r t i e s on an ongo ing 
Kiiiii;,, i h" I'lM.JUM pd"'t> p r i n c i p l e p r o h i b i t s a p r o v i d e r f n m 
c r e a t i n g a s u b s i d i a r y with the purpose of- IJ?•',•*' M1 ,'j JII i n g o i n g 
i n t e r t w i n e d r H a i i n n i h | | i \u> i we*ei the p r o v i d e r , t h u s o b t a i n i n q a 
' e a s o n a b l e p r o ! i t t torn t he government , i,iii i ' r i n c i p | , A ' t 
i n t e n d e d to p r o v i d e HCF v>ii m i u J ""it method t-f a v o i d i n g 
paying legitimate, reasonable costs incurred in the operation of 
a nursing home. 
II. EVEN IF THE RELATED-PARTY TRANSACTION PRINCI-
PLE APPLIES, COUNTRY MEADOWS COMES WITHIN THE 
EXCEPTION TO THE GENERAL RULE. 
There is an exception to the related-party transaction 
principle. 42 C.F.R. 405.427(d) (1984) provides: 
Exception. An exception is provided to 
this general principle if the provider demon-
strates by convincing evidence to the satis-
faction of the fiscal intermediary (or, where 
the provider has not nominated a fiscal 
intermediary, the Health Care Financing 
Administration), that the supplying organiza-
tion is a bona fide separate organization; 
that a substantial part of its business 
activity of the type carried on with the pro-
vider is transacted with others than the pro-
vider and organizations related to the sup-
plier by common ownership or control and 
there is an open, competitive market, for the 
type of services, facilities, or supplies 
furnished by the organization; that the ser-
vices, facilities or supplies are those which 
commonly are obtained by institutions such as 
the provider from other organizations and are 
not a basic element of patient care ordi-
narily furnished directly to patients by such 
institutions; and that the charge to the pro-
vider is in line with the charge for such 
services, facilities, or supplies in the open 
market and no more than the charge made under 
comparable circumstances to others by the 
organization for such services, facilities, 
or supplies. in s> h cases, the charge by 
the supplier to the. provider for such ser-
vices, facilities, or supplies shall be 
allowable as cost. 
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Four i: r L T e r i a must !..» rujt > !• . pinvider *~ take advan-
tage of f ' * *•  \ .cp1. . uf- to tni- related-party principle, HCF co,r 
eeoeo thai trie first and third criteria had I **.* « , i ,H uy Coun-
try Meadows (Trans, • i « ""<> ,,<renutted evidence to support 
t hi" • ».- ' ,|r ' oui tli cr iU:i\a is found i , M i- t ranscri' ' >e 
hear; : : q he,d i n t "i in mat *e»- on , " ' Jij':, i T r a n s , pp . 
lit. M l 2; K' J 1 ti> ' >• .m i ii ist rat ive Hearing Officer in ihe 
Lj
 •" •
 u,t
" unrebutted evidence, chose to c o m p l M v << «nn • •- '» . 
^• Second Cri ter_iwt.. n substantial part of the sup-
plying organization's business activity of the type carried 01 
with the provider must be transacted w MMi u'. tiers not related to 
the provider , _ \ \± iid it ionf there must be an open, competitive 
market for the type of services, facilities or supplies 1L .- >__ 
by the organization. 
T? • -* M s I T- c» r i vf Hearing Officer did not address the 
nart
 it: second criterion, Iha1 "* j .he* j" M J M <<t 
the supply aru;1 or«]cin . /.M 11, ,' i.:ii.i.jv, a.'i. ivi-y of the type car-
iL'tii'L-o to tne provider,1" and therefore, • >j > M - ;l conclude 
that Country Meadows ha. ii1 .  , :, uurden c •ha1 portion, 
1
" i fvOiu. n 1 s t r a t i v e Hearing Off i cer d i sa 11 owe i M I : I y 
Meadows' eiari f':r reimbursement unrip • i \\ , ,,i « M criterion rely-
ing upon lanouao-" • , M«- ,, i, J , , American Medi ral Internat ional
 f_ 
Inc. v. Sec, of Health Education and Welfare, 466 F. Supp. 605, 
619 (D. D.C. 1979). The Administrative Hearing Officer's reli-
ance upon American Medical is misplaced. This case simply holds 
that "the purpose of the [second criteria] is that it if an open 
competitive market exists, and a related provider is in a posi-
tion to, and did, compare bids, this is evidence that the related 
supplier does not merely exist to serve the related provider." 
(Emphasis added). The court in American Medical International, 
Inc. did not say that failure to compare bids serves as an abso-
lute bar to the application of the exception to the related party 
principle. 
The "open competitive market" requirement has defined 
by Commerce Clearing House, Inc. S 57,212 (1983), reads as 
follows: 
The requirement that there be an open 
competitive market is merely intended to 
assure that the item supplier has a readily 
discernible price that is established through 
arms-length bargaining by well informed buy-
ers and sellers. 
Mr. Barney testified that there is a discernible price 
range for building nursing homes in Utah. (Trans, pp. 110-112). 
He further stated, after being qualified as an expert witness, 
that the price paid by Country Meadows for its facility was at 
the low-end of the range for similar structures (Trans, pg. 112). 
-14-
i" Exhibit ' ^  i ji twenson, an expert in nursing home 
i' ti« testified that there is a readily disrprnit t. [, i we 
tor construction of - uursirn« ', t , , «,J established by 
informed I' .VH» • JI\ ' n e p e r s , Tl \s described as the Mean S«|ua"e 
b uo t Kb t inid I o r and i s con t a i ned i n E "t f n !"»i * ' ": e v ens on 
testified fhat the Mean S<vi^.r^ F '> ' i1 '^i imatur gives a natiorwide 
1 ii *-» -i k »ipv" • litterynt sections of buildinq H rursinq fi MI r- , i 
range of pe r square toot costs, (IV vi , , . • 
Tlu ' i" i"' i .- .uence put. .i bv I'ountry Meadows ii 
1II„J! ill j" u,rai dinoujiiT paid for the construction ."i 'it h.i. i . M,,-,
 U,J 
ows" facility wan below the iniliisMy IP" I at i ne \
 une, and that, 
if any t hi .i,„r ,,n actually pai.d for t lie facility w<ai ** 
below what uiher construction companies wtnim hii*v i,ii,i i he cost 
at. . ' . . 
B. Fourth Criteria. The charge to the provider must 
be in line with the charge for such services, facilities or sup-
pi ies n t_h:-; _ c_._,^ ._ -vc: and no mere than the charge made urd-r 
•..••jdtdole circumstances to ethers. 
Do' a . i haiM'* ^ ~ < . . . ,c: "" "he :r':e 
p a i d . .., - ^ : . *, * •• iT,p" ^ s+sm*-'A 
"<*. .. .iu*-*-. r - ' .„wi:;<j analysi ... 
t ies: 
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Facility Building Date Total Cost Cost per Bed 
West Jordan 1977-1978 $l,040f029 $14,445 
Eva Dawn 1977-1978 663,325 11,055 
Johanna 1977-1978 450,000 11,250 
Hillside 1975 1,085,688 9,441 
Country Meadows 1977-1978 845,941 10,071 
(Trans, pp. 123-130). 
Mr. Hampton further stated that these other facilities had all 
been approved by the HCF at the cost-per-bed figure shown. 
(Trans, pg. 130). 
Mr. Stevenson testified to the overhead and profit fig-
ure of 10% charged by C. W. Barney, Inc. to Country Meadows. 
After being qualified as an expert witness, Mr. Stevenson opined 
that a 10% overhead and profit figure was a minimum for contrac-
tors building these types of facilities in 1978. (Ex. 32, 
pg. 20). 
The HCF offered absolutely no evidence that the build-
ing costs, land costs or 10% overhead and profit figures were not 
in line with the charges for such services, facilities or sup-
plies in the open market. Since the testimony of Messrs. Barney, 
Hampton and Stevenson stands unrebutted, the evidence supports 
the conclusion that the cost to Country Meadows to build its 
-16-
facility vas . i:/.c wiin m e ' • .< -.^er comparable facili-
ties. 
The only conclusion which o.*n L>]i < n, 1 ' ne evi-
dence is rha*r Ccunrrv MtM^'iw .-as satisfied its burden of prcof 
re«;a,-i; • , -> exception to t'ie related-party transact] • • . ,-
pie. As S M : h , ir is entitled t* i1i"M-r '. w ton and return on 
equi ty at its c " • 
i n . COUNTRY MEADOWS IS ENTITLED TO ITS OVERHEAD 
EXPENSES EVEN IF THE RELATED-PARTY TRANSAC-
TION PRINCIPLE APPLIES, AND COUNTRY MEADOWS 
DOES NOT COME WITHIN ITS EXCEPTION, 
l", w. Barney, Inc. included at »• IJ • li" • " "i J pi c f it fig 
lire of 10% "i- irij, r, I.'.I „ n, i M . M I IM- I. I M Luuntry Meadows. 'I'hn 
A(in« • ni i ;fi i" « »- Hearuiij Ofticer disallowed the overhead . i n \ p i M II 
claim, withi'Ut. prov^i-nq ..m , • i | i i. hat portiun ««t 'hi' 
10t. fiqurr i1, ,ii I i II uuuit 1 i overhead,, If the related-par r •, 
t c d-i-i JI, L ion principle is found to apr I „ c • \ " •>. ep1 \ • h" 
Country Meadows must M M , M ,j I1 i ,' . I M depreciation, the coat 
oj. i H P frii'i i .1 ii. i I.1 Unri.ey, lni". That cost must 1 n c 1 > i < 11- i 
overiiead. See Grand Islander Health Care Cental, Inc. v. Heck-
ler , 573 i Supp, 4 n r M I i,i I laR3l" il.f .'..sue musi 'M 
"rilp'1 IIL" UL'L'H I M .J P M ^ M " J i ei iiiinat ion ul ' V V I M hr.i. I " 
Id. dt 4 lb. 
IV. ANY PARTY COULD HAVE OBTAINED REVIEW AT ANY 
TIME BUT BOTH PARTIES DELAYED FOR A NUMBER 
OF YEARS AND IT WAS AN ABUSE OF DISCRETION 
FOR THE COURT TO GRANT THE MOTION TO DISMISS. 
Kent Roner, Director of the Bureau of Financial Services, and 
Spencer E. Austin, counsel for Country Meadows, UDOH has recom-
mended that Country Meadows not move for formal hearing on a sub-
sequent issue, but wait for the outcome of the 1979 appeal, which 
is currently before this Court. Furthermore, as stated in this 
letter, UDOH was still open to review items identified as unsup-
ported costs on the 1979 facilities cost profile. To that 
extent, UDOH anticipated contacting Country Meadows for an addi-
tional exit conference for this purpose. 
As can be seen from Exhibit "&" this case had not been 
dormant since 1986, as represented by UDOH. 
Factors other than a lapse of time are to be considered 
by the Court in making a determination to dismiss for failure to 
prosecute. Department of Social Services v. Romero, 609 P.2d 
1323, 1324 (Utah 1980); K.C.L v. McLean, 656 P.2d 986, 988 (Utah 
1982); Westinqhouse Electric Supply Co. v. Paul W. Larsen Con-
tractor, Inc., 544 P.2d 876 (Utah 1975); and Maxfield v. Rushton, 
779 P.2d 237 (Ut. Ct. App. 1989). Primarily, the Court must con-
sider whether injustice will result from dismissal of the case. 
Romero at 1324. Also to be considered is the conduct of both 
parties, what each party has done to move the case forward, and 
/* 
what diff-'-_V , ^ tr^: ^i. *- --2 wave \ ** 
side. •• - *- - - ) 
. ^. * .<: * -*.-o .;;. or ' * *"- *^-3<1 v-
13 ' i ':•. «.,.*-..« *-.-
 r K n ^ r: -
"A," . > rained ii^-\ moving forw.tr: • -.or • 
Lici... -c.i.s . i- T~endinq resc 
matte: ~J: -:::eal. ru :ah R u l ^ i ._.v . 
V > (i ^ ."iui *f IJ t-n np t; - v ; a "an adjudication upon the mer-
it.b" unless i he Court determines otherw • iie , '" < • "»i . Ouiirt were 
to dismiss this •» •k i1 id j ad i L,ai i o n u p o n t h e m e r i t s 1 ' t h e 
p i '.- i u i J i c i a . e 1 t w c t 11 C o u n t r y M e a d o w1 s w i 1 I I • t-,1 • 1 e a i . 111 • 1 ! i) 11 q 
l a s t i n g , F u r t h e r m o r e , • t n f ' . u M > i i i h i t lie m a t t e r b e f o r e 
the Coin * .
 M t . .«! a. .1 i.- i li.it « <tent , does not require 
extensive iiaditional discovery, • " 
Additional."; ih L M» ' it*- u i n q whether tu dismiss 
t!>' i »t» it1, f roriSidi'i "what each party uas done ft; move Mm • oo 
forward" :onjunction wit1, ^he oppi"' u « party na., hau 
t: T.nv^ ••h- •-;- _ had every opportunity to move 
. *^ . _r ocpcriu:u:v includes, tut is no* i' * 
:. ;. requesting the *, -* i^ iSbue i * i auue tn movt 
m e *•:**• ^ ^ q u e s t m y a scheduiinq conference. 
Ins* .,. . i •••:•. s; • •*• t hn Mot n i * ,i. . ™>n 
0 ,ur.: r\ Meao^wo W I L .• i .a.1 ilus Court should 
consider the defendant's, as well as the petitioner's activity 
under these circumstances is borne out in Romero. In Romero, the 
Utah Supreme Court upheld the trial court's refusal to dismiss 
the case, finding specifically that "the important fact is that 
the defendant himself did nothing to move the case forward, but 
appears to be quite contented to let it lie dormant, . ..n Id. 
at 1324. As in Romero, UDOH in the instant case has allowed the 
file to remain inactive, and, without any prior notice, has sim-
ply filed a motion to dismiss. 
Lastly, UDOH asserts that prejudice will result if the 
motion is denied, claiming that the entire reimbursement system 
was changed in 1981, and that the necessary record to implement 
any decision of this Court has not been retained. This assertion 
does not make sense. The action for review by this Court was not 
filed until 1986. At that time, UDOH had actual notice that 
Country Meadows was seeking reimbursement under the old statute, 
and must have taken precautions to ensure that the former reim-
bursement schedules were retained. 
UDOH also argues that no injustice will result to Coun-
try Meadows as Country Meadows already has had the merits of its 
case considered in the administrative forum. This assertion begs 
the issue. The case filed in the District Court is an appeal for 
judicial review of the ruling from the administrative forum. 
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DATED this __ rf^ tember, 1992. 
DALE E. STRATFORD 
Attorney fo r App e11ant 
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I-ALE E. ST'RATFORD 
Attorney for Country .Meadows 
Convalescent Center 
IN THE UTAH COURT OF APPEALS, STATE OF UTAH 
COUNTRY MEADOWS CONVALESCENT 
CENTER, a Delaware corp., 
Petitioner & Appellant, 
v. 
UTAH DEPARTMENT OF HEALTH, 
DIVISION OF HEALTH CARE 
FINANCING, 
Respondent & Appellee. 
Case No. 920302-CA 
Addendum to brief of appellant 
K . i'AUL Vi-ii^i u^JL'i r ~ w - -
Attorney General 
BY: Douglas W. Springraeyer #3067 
Assistant Attorney General 
Human Services Division 
Attorneys for Department 
of Health 
120 North 200 West, 4th Floor 
P.O. Box 1980 
Salt Lake City, UT 84IIQ-13G0 
Telephone: (801) 538-4660 
IN THE DIST~TCT C0TrDrp nT? r*vwT? ^ ^IPD -"TipTCIAL DI3TRIC 
IN AND FOR SALT LAKE COUNTY, STATE OF UTAH 
COUNTRY MEADOWS CONVALESCENT ] 
CENTER, a Delaware corporation, 
Petitioner, 
- vs - ] 
UTAH DEPARTMENT OF HEALTH, 
DIVISION OF HEALTH CARE 
FINANCING, 
Defendant. 
) ORDER 
Civil 
Judge 
AND JUDGMENT 
No. 86-5499 
J. Dennis Frederick 
Petitioner, Country Meadows, in the above-entitled action made 
a motion for summary judgment and defendant, Department of Health, 
made a cross-motion for summary judgment, and the motion and cross-
motion duly came on to be heard by this court on February 3, 1992. 
The Department of Health was represented by Douglas W. Springmeyer; 
Country Meadows was represented by Thomas R. Grisley. The Court 
having reviewed and considered the file, motions, memoranda, 
^ ,-\ ,r.«^, 
I. tffl?M 
I \ 
papers, and having heard extensive argument, finds that there is no 
genuine issue of material fact and that the Department of Health is 
entitled to judgment as a matter of law- Thereforef 
IT IS ORDERED, ADJUDGED; AIvID DECREED that the Department c. 
Health's cross-motion for summary judgment is hereby granted. 
IT IS FURTHER ORDERED, ADJUDGED, AMD DECREED that Country 
Meadow's motion for summary judgment is hereby denied. 
.si.u ^ 
UATSD "chis lif^ oay c i irebruary, 1.-S2 
T 
BY THE COURT: 
APPROVED AS TO FORM: 
mm ML 
ENNlS/fiKEDERICK ERICK 
ICT^&URT JUDGE 
"^. 
THOMAS R. "GRI9LEY 
ATTORNEY FOR PETITIONER 
R. PAUL VAN DAM #3312 
Attorney General 
BY: Douglas W. Springmeyer #3067 
Assistant Attorney General 
Human Services Division 
Attorneys for Department 
cf Health 
120 North 200 West, 4th Floor 
P.O. Box 1980 
Salt Lake City, UT 34110-1930 
Telephone: (801) 538-4560 
IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT 
IN AND FOR SALT LAKE COUNTY, STATE OF UTAH 
COUNTRY MEADOWS CONVALESCENT 
CENTER, a Delaware corporation, 
Petitioner, 
- vs - ; 
UTAH DEPARTMENT OF HEALTH, 
DIVISION OF HEALTH CARE ; 
FINANCING, 
Defendant. 
) ORDER 
Civil No. 86-5499 
Judge J. Dennis Frederick 
This action came on regularly for hearing before the court on 
February 3, 1992, on motion of defendant, Department of Health, for 
an order dismissing the above-entitled action on the ground of 
failure of petitioner Country Meadows to prosecute, under Rule 
41(b) of the Utah Rules of Civil Procedure.. The Department of 
Health was represented by Douglas W. Springmeyer; Country Meadows 
was represented by Thomas R, Grisley. The Court having reviewed 
^ - -aoers, and having 
a n d c o a s i - e a ^ -
heard extensive arguments, f-na 
^ granted. Therefore, _ _ ~ - , - c f,-- Country 
'
 T H E COURT HEREBY GBMTS I S - T I C S ^ - — ' 
„ ,
 f a , lu.e to p r o s e d and ORDSP.S t m . action 
Meadows' faiJ-u— *-
w n ^ . . / ? , ^ a y of February, 1992. DA^ ED thiS __JJL£. J 
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February 24, 1984 
Bureau of Program Review 
Attn: "FORMAL HEARINGS" 
150 West North Temple 
P.O. Box 2500, Room 230 
Salt Lake City, Utah 84110 
Re: Country Meadow Convalescent Center 
Carl W. Barney 
Gentlemen: 
This firm represents Country Meadow Convalescent Center with 
regard to finalization of and audit for the period September 3, 
1978 through June 30, 1979. We have been through an informal 
hearing with the results mailed on February 10, 1984. (A copy 
is attached hereto as Exhibit "A" and incorporated herein). 
Pursuant to Section 4 of the Administrative Hearing Procedures 
for Medicaid Recipients and Providers, we herewith state that 
we are dissatisfied with the results of the informal hearing and 
request a formal hearing on the matters hereinafter appealed. 
On Exhibit Attachment, I have*taken the liberty o: 
numbering the cos^ .s by category Nos. 1-19. We arc : 
with Item Nos. 3, 4, 8, 9, 10, 12, 13, 14, 16 and 1 
•t di ssat is::-
and will 
abide with the decision of the informal hearing. With regard 
to the remaining items and pursuant to §4 (a)-(d), we appeal on 
the following grounds: 
Item No. 1 - Miscellaneous income ($160) - We believe 
the tota.l--d.isallow.mce should be $48. The issues revolve 
around income from a telephone and whether there are 
any costs for this incline to be offset against. 
y PLAINTIFFS 
EXHIBIT 
?au of Program ..Review 
:ua ry 24 , 1984 
? Two 
Item No. 2 - Oxygon costs ($167) - It is our position 
that during the time period in question, oxygen was 
an allowable cost and the total of $167.00 should be 
allowed. 
Item No. 5 - Unsupported Expenses ($3,283) - We believe 
this figure to be ($29) and believe we have sufficient 
documentation to support these expenses as allowable. 
Item No. 6 - Depreciation on Building ($7,908); 
Item No. 18 - Return on Equity ($30,436) - These two 
items revolve around the building of the facility and 
whether it was a "related party transaction". While 
the builders and owners are related, we specifically 
aver that this is an Exception to the Related Organization 
Principle of HIM-15 Section 1010 and will put on evidence 
to support said claim at a hearing. 
Item No. 7 - Depreciation on Equipment ($8,113) - We 
believe that the useful lives used in depreciating this 
equipment are inapplicable to the items under consideratio: 
as many are not of hospital grade quality. 
Item No. 11 - Advertising in Elks Magazine ($196) -
These were funds actually used in rental of tables and 
furniture for specific events and we will produce 
evidence to that effect. It is our belief this entire 
cost should be allowable. 
Item Nc 15 - Interest Amortization $477 - At the 
conclusion of the informal hearing, it was our 
understanding that this figure was $579.00. We have 
not received any explanation of the difference. 
Item No. 19 - Payroll Tax Adjustment $311 - It is :ur 
belief that the amended payroll tax returns will show 
an appropriate positive adjustment of $5/218.0G. 
We intend to rely on the State Plan and HIM-15 to support 
\r position. 
Sinoefely, 
[y' 
.^.:. ~ 
2A:dk 
^closure 
:: Carl W. Barney 
Donald Hampton 
Spencer E. Austin 
of and for 
PARSONS, BEHLE & LATIMER 
BEFORE THE UTAH DEPARTMENT OF HEALTH 
DIVISION OF HEALTH CARE FINANCING 
-O0O-
COUNTRY MEADOWS CONVALESCENT 
CENTER, 
CLAIMANT, 
VS. 
THE UTAH DEPARTMENT OF HEALTH, 
DIVISION OF HEALTH CARE 
FINANCING, 
DEFENDANT. 
-O0O-
PURSUANT TO UTAH CODE ANNOTATED, SECTION 26-23-2(l)(L.1981) 
AND 42 C.F.R., SUBPART E, FAIR HEARINGS FOR APPLICANTS AND RECIPI-
ENTS, SECTIONS 431.200 THROUGH 244, A DE NOVO EVIDENTIARY HEARING 
WAS HELD ON JULY 9, 1985 BEFORE ROBERT M. ARCHULETA, ESQ. A DULY 
APPOINTED ADMINISTRATIVE LAW JUDGE FOR THE STATE OF UTAH, DEPARTMENT 
OF HEALTH. THE CLAIMANT, COUNTRY MEADOWS CONVALESCENT CENTER, INC., 
WAS REPRESENTED BY SPENCER E. AUSTIN OF AND FOR PARSONS, BEHLE & 
LATIMER. THE STATE OF UTAH, DEPARTMENT OF HEALTH, DIVISION OF 
HEALTH CARE FINANCING WAS REPRESENTED BY CLARK C. GRAVES, ASSISTANT 
ATTORNEY GENERAL. AT THE FORMAL ADMINISTRATIVE HEARING ON SOME 
DISPUTED MATTERS, AN AGREEMENT WAS REACHED BY THE PARTIES WHICH 
HEREINAFTER SHALL BE SET FORTH. THE FORMAL ADMINISTRATIVE DECISION 
HEREIN IS RENDERED IN CONFORMITY WITH 42 C.F.R. 431.244 (1984). 
FORMAL ADMINISTRATIVE HEARING 
DECISION 
CASE NO. 465086-85 FH 
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STATEMENT OF MATERIAL FACTS 
EVA S, BARNEY 
EVA S. BARNEY WAS THE OWNER OF THREE NURSING HOMES IN OGDEN, 
UTAH WHICH WERE THE ALYCE ROBB NURSING HOME, INC., LOMOND VIEW I 
AND LOMOND VIEW II (T.56). IN 1975, A MATERIAL STATUTORY CHANGE 
OCCURRED IN THE NURSING HOME INDUSTRY, ". . .MANY OF THE NURSING 
HOME OPERATORS IN THE STATE OF UTAH HAD TO REPLACE THEIR FACILITIES 
IN ORDER TO MEET THE LIFE SAFETY CODES" (T.56-57). 
IN THE CHRISTMAS SEASON OF 1976, MRS. BARNEY MET WITH HER SON, 
CARL W. BARNEY, JR., AND INFORMED HIM OF HER PLANS AND BROUGHT WITH 
HER A SITE PLAN OF THE PROPERTY SHE HAD PURCHASED CT.91; EXH. NOS. 
9,10). HER SON, CARL W. BARNEY, JR., TESTIFIED THAT ". . .CHRISTMAS 
WAS A VERY SUPERFICIAL TYPE OF THING. . .AND THAT AT THE END OF 
APRIL OR THE FIRST OF MAY, SOMEWHERE RIGHT IN THERE, SHE RECEIVED 
SOME NOTIFICATION FROM SOMEONE IN THE DEPARTMENTS IN THE STATE OF 
UTAH THAT SHE WAS GOING TO BE CLOSED DOWN AND THEY HAD A DEFINITE 
TIME TABLE" (T.92). IT MAY BE INFERRED THE PLANS ALLUDED TO ABOVE 
WERE TO HAVE CONSTRUCTED COUNTRY MEADOWS CONVALESCENT CENTER, INC. 
CHEREINAFTER "CTY MDS CONVAL CENTER"). IT WAS AT THIS TIME THAT 
HER SON, CARL W. BARNEY, JR. TESTIFIED, "I DECIDED TO BECOME IN-
VOLVED IN THE NURSING HOME INDUSTRY WHEN MY MOTHER APPROACHED ME 
AND INDICATED SHE WAS LOSING THE FACILITIES SHE HAD IN UTAH. AT 
THAT TIME, I WAS GOING TO ASSIST HER IN BUILDING A FACILITY, 
ASSIST HER WITH THE DESIGN" (T.52) ". . .ALL OF OUR EFFORTS WERE 
DIRECTED TOWARD GETTING A DESIGN COMPLETED AND THE BUILDING BUII.T" 
CT.96). 
-3-
CARL W. BARNEY, JR. 
CARL W. BARNEY, JR. WAS THE APPARENT RIGHT PARTY TO DESIGN 
AND CONSTRUCT CTY MDS CONVAL CENTER, OR AS HE TESTIFIED, "I GUESS 
I ALWAYS ASSUMED WE WERE THE BEST ONES FOR THE JOB. THERE WAS 
NEVER ANY DOUBT IN MY MIND V'E WOULD DO IT" CT.94), AND ACCORDINGLY, 
TO THE MIND OF THIS COURT, THERE WAS NEVER ANY DOUBT THAT HIS 
COMPANY, C. W. BARNEY, INC. WOULD CONSTRUCT THE FACILITY, BUT MORE 
ATTENTION WILL BE DRAWN TO THAT FACT LATER IN THIS COURT'S ANALYSIS 
OF THE FACTS AND THE LAW. CARL W. BARNEY, JR. HAS HAD EXTENSIVE 
RELEVANT EDUCATION AND WORK EXPERIENCE AS A GENERAL CONTRACTOR. 
HE HAD ATTENDED THE UNIVERSITY OF UTAH FOR APPROXIMATELY 2.5 YEARS 
IN THE UNIVERSITY'S ARCHITECTURAL AND STRUCTURAL ENGINEERING 
PROGRAM. HE HAS ALSO ATTENDED OTHER RELEVANT CLASSES AND SEMINARS 
WHOSE FOCUS WAS CONSTRUCTION PROJECT MANAGEMENT, AND CONSTRUCTION 
DESIGN (T. 42-43). MR. BARNEY'S WORK EMPLOYMENT HISTORY IS IMPRES-
SIVE. HE BEGAN HIS CONSTRUCTION WORK AS A CONSTRUCTION LABORER 
AND HOD CARRIER FOR THE LYNN ALLEN COMPANY. LATER HE COMPLETED 
HIS APPRENTICESHIP AS A BRICK MASON. THEN FROM 1959-61 HE WAS A 
CARPENTER. IN 1971-74 HE BEGAN A BUSINESS UNDER THE NAME OF 
BARNEY MASONRY. THEREAFTER, HE WAS THE ON-SITE CONSTRUCTION 
SUPERINTENDENT FOR ROYAL INNS OF AMERICA CT.43-44). FURTHERING 
HIS PRACTICAL HANDS-ON EXPERIENCE, HE WAS THE CONSTRUCTION PROJECT 
MANAGER FOR LYNN CLAY CORPORATION WHICH ENTAILED ON AND OFF-SITE 
BIDDING AND MANAGEMENT OF CONSTRUCTION PROJECTS. IN THAT CAPACITY, 
MR. BARNEY TESTIFIED, "I WORKED WITH THE STAFF ESTIMATORS PRE-
PARING COST ESTIMATES FOR PROJECTS" (T.45). ON SEPTEMBER 3, 1975, 
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CARL W. BARNEY, JR. THEN FORMED C. W. BARNEY, INC. AS GENERAL 
CONTRACTORS (T.45-46; SEE ALSO, EXH. NO. 6). CARL W. BARNEY, JR. 
WAS THE PRESIDENT OF HIS CORPORATION C. W. BARNEY, INC., AND, AS 
SUCH, HANDLED THE OVERALL OPERATION OF THE COMPANY, INCLUDING 
BIDDING PROJECTS, NEGOTIATING CONTRACTS, AND OVERSEEING THE 
CONSTRUCTION OF PROJECTS (T.47). THE FIRST PROJECT CONSTRUCTED 
BY C. W. BARNEY, INC. WAS FOR BOISE CASCADE COMPANY AND IT WAS 
A LID MANUFACTURING FACILITY CONSTRUCTED IN MEMPHIS, TENNESSEE. 
DURING 1975-76. IT WAS THE CORPORATION'S LARGEST PROJECT ,.'TTH A 
CONSTRUCTION COST OF $1,300,000 (T.48). IN 1976 THE GROSS REVENUES 
FOR C W. BARNEY, INC. WERE BETWEEN ONE MILLION THREE HUNDRED AND 
ONE MILLION FIVE HUNDRED CT.48). 
EVA S. BARNEY - CARL BARNEY, JR. GENERAL PARTNERS 
ON FEBRUARY 15, 1978, DESPITE THE FACT THAT CONSTRUCTION HAD 
ALREADY BEGUN ON CTY MDS CONV\L CENTER IN SEPTEMBER OF 1977 BY 
CARL W. BARNEY, INC., EVA S. BARNEY AND CARL W. BARNEY, JR. FILED 
A CERTIFICATE AS TO PARTNERS ". . .TO INDUCE THE VALLEY BANK AND 
TRUST COMPANY OR THE SMALL BUSINESS ADMINISTRATION TO CONSIDER 
APPLICATIONS FOR A LOAN OR LOANS TO SAID FIRM. . ." THE PARTNER-
SIP AGREEMENT WAS FORMED, ". . .FOR THE INVESTMENT OF AND DEVELOP-
MENT OF PROPERTY. . .AND TO SEPARATE HEREFROM 2.5 ACRES. . .TO 
DEVELOP PROPERTY AND CONSTRUCT A NURSING HOME FACILITY CONTAINING 
84 BEDS SUBJECT TO AND IN CONFORMANCE WITH THE LETTER OF CONFORMITY 
ISSUED BY THE STATE OF UTAH, DEPARTMENT OF SOCIAL SERVICES. IT 
IS CONTEMPLATED THAT UPON SUCH DECISION TO DEVELOP AND CONSTRUCT 
THE NURSING FACILITY, THE PARTNERSHIP WILL ENTER INTO AN AGREEMENT 
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WITH C. W. BARNEY, INC., P.O. BOX 692, ST. CHARLES, MISSOURI FOR 
THE DESIGN AND CONSTRUCTION. THE PERCENTAGE INTEREST OF THE PART-
NERS IN THE CAPITAL AND THE PROFITS AND LOSSES OF THE PARTNERSHIP 
SHALL BE AS FOLLOWS: EVA S. BARNEY, 2 0 PERCENT; CARL W. BARNEY, 
JR., 80 PERCENT: THE INITIAL CAPITAL OF THE PARTNERSHIP SHALL BE 
THE SUM OF $287,500 WHICH SHALL BE CONTRIBUTED BY THE PARTNERS IN 
ACCORDANCE WITH THEIR PERCENTAGE INTEREST IN THE PARTNERSHIP, EXCEPT 
AS FOLLOWS: THE LAND VALUED AT $112,500 IS THE AMOUNT NOTED IN 
APPLICATION FOR LOAN AND WITH THE APPRAISED VALUE OF THE TOTAL 
PROJECT. IN ADDITION TO THE LAND, EVA S. BARNEY WILL PROVIDE 
$70,000 CASH. THE PARTNERSHIP SHALL CONTINUE UNTIL THE SUBJECT 
AND IMPROVEMENTS ARE COMPLETED AND A NEW PARTNERSHIP AGREEMENT OR 
CORPORATION REPLACES THIS AGREEMENT" (EXH. NO. 7, PARA. NOS. 3,4, 
5,9(A);). DESPITE THE FACT THE CERTIFICATE OF PARTNERS STATED CARL 
W. BARNEY, JR.'S CONTRIBUTION WAS $105,000 CASH, HE TESTIFIED 
OTHERWISE STATING, ". . .THE ORIGINAL CAPITAL OF THE PARTNERSHIP 
WAS PROVIDED IN THE AMOUNT OF $176,000 IN MONEY FROM MYSELF, 
CARL BARNEY" (T.57). IN FACT, IF THAT IS TRUE THEN IT APPEARS EVA S. 
BARNEY DID NOT CONTRIBUTE ANY MONEY BUT ONLY LAND, THUS WARRANTING 
CARL W. BARNEY'S 80 PERCENT INTEREST IN THE PROFITS AND LOSSES OF 
THE PARTNERSHIP. 
LAND TRANSACTION PURCHASES FOR CTY MPS CONVAL CENTER 
ON FEBRUARY 2, 1976, EVA S. BARNEY EXECUTED A SALES AGREEMENT 
TO PURCHASE FROM GEORGE AND HAZEL FLEWELLING LAND DENOMINATED AS 
PARCEL NO. 2, 2.748 ACRES, AND PARCEL NO. 3, 2.500 ACRES FOR 
$73,472, WITH A DOWN PAYMENT OF $21,471. ON JANUARY 3, 1979, EVA 
S. BARNEY EXECUTED ANOTHER SALES AGREEMENT TO PURCHASE FROM JAMES 
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AND ALICE FLEWELLING WHAT HAS BEEN DENOMINATED AS PARCEL NO. 1, 
2.624 ACRES FOR $40,000, WITH A DOWN PAYMENT OF $11,800 (SEE 
EXH. NOS. 8,9,10; T.58-59). AT THE INITIATIVE OF EVA S. BARNEY, 
THE LAND THUS PURCHASED WAS REZONtD FROM AGRICULTURAL TO OFFICE 
AND MEDICAL (T.61). IN 1976, MOUNTAIN BELL TELEPHONE AND TELEGRAPH 
COMPANY PURCHASED ONE ACRE OF LAND OUT OF PARCEL NO. 1 FCR $45,000 
CT.62). IN SUM, MRS. BARNEY WAS ABLE TO TURN A $5,000 PROFIT 
WHILE OWNING THE REMAINING 1.624 ACRES OF PARCEL NO. 1 WHICH WAS 
PART AND PARCEL OF THE LAND THAT CTY MDS CONVAL CENTER WAS CON-
STRUCTED UPON. 
CONSTRUCTION OF CTY MDS CONVAL CENTER BY C. W. BARNEY, INC. 
THE CONSTRUCTION OF CTY MDS CONVAL CENTER WAS BEGUN IN 
SEPTEMBER, 1977 (T.86) BY C. W. BARNEY, INC. PURSUANT TO A 
CONTRACT AGREEMENT FOR DESIGN AND CONSULTATION AND CONSTRUCTION 
OF NURSING FACILITY IN SOUTH OGDEN FOR EVA S. BARNEY AND CARL W. 
BARNEY, JR. PARTNERSHIP (EXH. NO. 12). REGARDING THE CONSTRUCTION 
OF CTY MDS CONVAL CENTER, EVA S. BARNEY NEVER ENGAGED IN SOLICIT-
ING ANY OTHER BIDS FROM GENERAL CONTRACTORS TO COMPARE COSTS OF 
CONSTRUCTION (T.93). BUT THAT FACT FALLS INTO LINE WITH THE 
TESTIMONY OF CARL W. BARNEY, JR. THAT, "I GUESS I ALWAYS ASSUMED 
WE WERE THE BEST FOR THE JOB. THERE WAS NEVER ANY DOUBT IN MY 
MIND WE WOULD DO IT" (T.94). MR. BARNEY TESTIFIED THAT THROUGH 
THE FALL OF «77 THROUGH MOST OF 1978, THE ONLY PROJECT THAT C. W. 
BARNEY, INC. WAS WORKING ON WAS THE CTY MDS CONVAL CENTER 
FACILITY (T.89) IN THE CONTRACT AGREEMENT FOR THE CONSTRUCTION 
OF CTY MDS CONVAL CENTER FOR THE EVA S. BARNEY AND CARL W. BARNEY 
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PARNTERSHIP BY C. W. BARNEY, INC., IT SET FORTH THE FOLLOWING 
RELEVANT PROVISIONS: 
ARTICLE 6 
COST OF THE WORK AND GUARANTEED MAXIMUM COST 
"THE OWNER AGREES TO REIMBURSE THE CONTRACTOR FOR THE COST OF 
THE WORK AS DEFINED IN ARTICLE 9. SUCH REIMBURSEMENT SHALL BE IN 
ADDITION TO THE CONTRACTOR'S FEE STIPULATED IN ARTICLE 7. THE 
MAXIMUM COST OF THE WORK AND THE CONSTRACTOR'S FEE IS GUARANTEED 
NOT TO EXCEED THE SUM OF SEVEN HUNDRED NINETY-ONE THOUSAND TWO 
HUNDRED SEVENTY DOLLARS C$791,270). SUCH GUARANTEED MAXIMUM COST 
SHALL BE INCREASED OR DECREASED FOR CHANGES IN THE WORK AS PROVIDED 
IN ARTICLE 8" (EMPHASIS ADDED). 
ARTICLE 7 
CONTRACTOR'S FEE 
"IN CONSIDERATION OF THE PERFORMANCE OF THE CONTRACT, THE OWNER 
AGREES TO PAY THE CONTRACTOR IN CURRENT FUNDS AS COMPENSATION FOR 
HIS SERVICES A CONTRACTOR'S FEE AS FOLLOWS: TEN PERCENT (10%) OF 
THE COST OF THE WORK AS DEFINED IN THIS AGREEMENT. IN ADDITION TO 
THE CONTRACTOR'S FEE PROVIDED ABOVE, THE CONTRACTOR SHALL RECEIVE 
AN ADDITIONAL CONTRACTOR'S FEE OF TEN PERCENT (10%) OF ANY ADDI-
TIONAL INCREMENT OF THE COST OF THE WORK FOR CHANGES IN THE WORK 
AS PROVIDED FOR IN ARTICLE 8" (EMPHASIS ADDED). 
THE COST OF THE WORK AND GUARANTEED MAXIMUM COST OF $791,270 
WAS INCREASED AND CARL W. BARNEY, JR. TESTIFIED "THE TOTAL PRICE 
WE REQUESTED ON THE F.C.P. WAS APPROXIMATELY $845,000 (T.64) WHICH, 
PURSUANT TO THE CONSTRUCTION AGREEMENT ENTERED INTO BY C. W. BARNEY, 
INC., UNDER ARTICLE 7, ONLY SERVED TO ENHANCE THE PROFIT MARGIN 
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OF TEN PERCENT (10%) CT.64). 
KEN STEVENSON IS AN ARCHITECT LICENSED BY THE STATE OF UTAH 
CEXH. NO. 32; T.5) WHOSE PROFESSIONAL ARCHITECTURAL WORK IS DESIGN-
ING COMMERCIAL BUILDINGS SUCH AS NURSING HOMES, HOSPITALS, DOCTORS' 
OFFICES, BANKS, CHURCHES, OFFICE BUILDINGS, WAREHOUSES, AND 
RESTAURANTS CEXH. NO. 32; T.6) AND, IN FACT, HE HAS DESIGNED 
NUMEROUS NURSING HOMES DURING THE RELEVANT PERIOD OF 1977-78. 
THE CONTRACT THAT THE EVA S. BARNEY - CARL W. BARNEY, JR. GENERAL 
PARTNERSHIP ENTERED INTO WITH C. W. BARNEY, INC. WAS A NEGOTIATED 
CONTRACT CT.64) AS OPPOSED TO A BID CONTRACT. A NEGOTIATED CON-
TRACT GENERALLY WILL RESULT IN BETTER_CONTROL OF BUILDING COSTS, 
THUS SAVING MONEY CEXH. NO. 32; T.13). REGARDING WHETHER OR NOT 
THERE WAS A STANDARD PROFIT AND OVERHEAD FIGURE USED BY CONTRACTORS 
IN THE NURSING HOME CONSTRUCTION INDUSTRY, MR. STEVENSON STATED, 
"EACH CONTRACTOR, OF COURSE, HAS HIS OPPORTUNITY OF LISTING HOW 
MUCH PERCENTAGE HE WOULD REALLY WANT TO HAVE" CEXH. NO. 32; T.16), 
AND, AS AN EXAMPLE, MR. STEVENSON USED THREE EXHIBITS TO DEMONSTRATE 
WHAT THE OVERHEAD USED WAS AS FOLLOWS: 5.5 PERCENT OLYMPUS CARE 
CENTER; EVA PAWN NURSING HOME, 5-5 PERCENT; HILLSIDE MANOR NURSING 
HOME, 5.3 PERCENT CEXH. NO. 32; T.16). IN ADDITION TO THE OVER-
HEAD PERCENTAGE FIGURE, A PERCENTAGE PROFIT MARGIN WAS ALSO BUILT 
IN; AS AN EXAMPLE 5 PERCENT CEXH. NO. 32; T.17). THE WHOLE SUM 
OF MR. STEVENSON'S TESTIMONY WAS TO THE EFFECT THAT A 10 PERCENT 
CONTRACTOR'S FEE WAS REASONABLE. CTY MDS CONVAL CENTER WAS COM-
PLETED IN THE FALL OF 1977 AND IT WAS OPEN FOR OCCUPANCY ON 
SEPTEMBER 3, 1978 CT.^ .9; T.6tf). 
t 
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CTY MDS CONVAL CENTER 
AFTER CTY MDS CONVAL CENTER WAS OPENED, CARL W. BARNEY, JR. 
THEN BECAME ITS ADMINISTRATOR (T.42; T.113). ONE OF THE REASONS 
GIVEN BY MR. BARNEY FOR LEAVING THE CONSTRUCTION INDUSTRY WAS 
BECAUSE THE BONDING CAPACITY OF C. W. BARNEY, INC. HAD MET ITS 
LIMITS CT.115-116). AT THAT TIME, PURSU/NT TO THE PARTNERSHIP 
AGREEMENT, PARAGRAPH 9CA), CTY MDS CONVAL CENTER WAS FORMED IN THE 
STATE OF DELAWARE AS A CORPORATION WITH EVA S. BARNEY AND CARL W. 
BARNEY, JR. AS THE PRIMARY OWNERS (T.56; T.84). CTY MDS CONVAL 
CENTER IS A 27,000 SQUARE FOOT, 84-BED, NURSING FACILITY THAT 
PROVIDES SERVICES TO MEDICAID-ELIGIBLE PERSONS PURSUANT TO A 
PROVIDER AGREEMENT WITH THE UTAH DEPARTMENT OF HEALTH. 
UTAH DEPARTMENT OF HEALTH, DIVISION OF HEALTH CARE FINANCING 
TITLE XIX OF THE SOCIAL SECURITY ACT, ENACTED IN 1965, 
AUTHORIZES FEDERAL GRANTS TO STATES FOR MEDICAL ASSISTANCE TO 
LOW INCOME PERSONS WHO ARE AGE 65 OR OVER, BLIND, DISABLED OR 
MEMBERS OF FAMILIES WITH DEPENDENT CHILDREN. THE PROGRAM IS 
JOINTLY FINANCED BY THE FEDERAL AND STATE GOVERNMENTS AND AD-
MINISTERED BY THE STATES. THE UTAH DEPARTMENT OF HEALTH IS THE 
STATE AGENCY DESIGNATED TO ADMINISTER OR SUPERVISE THE MEDICAID 
PROGRAM. AS THE FISCAL INTERMEDIARY, THE UTAH DEPARTMENT OF 
HEALTH (HEREINAFTER UT DOH) MUST RECEIVE, DISBURSE AND ACCOUNT 
FOR FUNDS IN MAKING MEDICAID PAYMENTS. UT DOH, AS THE INTERMEDIARY, 
MUST AUDIT THE RECORD OF PROVIDERS OF SERVICES TO ASSURE PROPER 
PAYMENTS. IN 1979, CTY MDS CONVAL CENTER FILED WITH UT DOH 
ITS FACILITY COST PROFILE FOR THE PERIOD FROM SEPTEMBER 3, 1978 
THROUGH JUNE 30, 1979. CTY MDS CONVAL CENTER HAD REQUESTED 
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REIMBURSEMENT FOR THE BUILDING COSTS INCURRED BY C. W. BARNEY, 
INC., INCLUDING ITS CONTRACTORS' FEES OF 10 PERCENT OF THE COST 
OF THE WORK AND ITS RETURN ON EQUITY FOR THE LAND PURCHASED TO 
CONSTRUCT CTY MDS CONVAL CENTER. THE FISCAL INTERMEDIARY UT DOH 
DETERMINED THAT CTY MDS CONVAL CENTER AND C. W. BARNEY, INC. 
WERE RELATED ORGANIZATIONS PURSUANT TO 42 C.F.R., SEC. 405.427, 
AND ONLY REIMBURSED CTY MDS CONVAL CENTER FOR THE BUILDING COSTS 
ACTUALLY INCURRED MINJS THE 10 PERCENT CONTRACTOR'S FEES. ON 
FEBRUARY 24, 1984, CTY MDS CONVAL CENTER REQUESTED A FORMAL ADMIN-
ISTRATIVE HEARING AND IN ADDITION TO THEIR DISPLEASURE WITH THE 
FINDING OF THE UT DOH OF RELATED ORGANIZATIONS RAISED OTHER ISSUES 
AND SET FORTH THE BASIS OF THEIR APPEAL AS TO THOSE OTHER ISSUES 
AS FOLLOWS: 
"ITEM NO. l: MISCELLANEOUS INCOME ($160). WE BE-
LIEVE THE TOTAL DISALLOWANCE SHOULD BE $48. THE ISSUES 
REVOLVE AROUND INCOME FROM A TELEPHONE AND WHETHER THERE 
ARE ANY COSTS FOR THIS INCOME TO BE OFFSET AGAINST. 
"ITEM NO. 2: OXYGEN COSTS C$167). IT IS OUR POSI-
TION THAT DURING THE TIME PERIOD IN QUESTION, OXYGEN WAS 
AN ALLOWABLE COST AND THE TOTAL OF $167 SHOULD BE ALLOWED. 
"ITEM NO. 5: UNSUPPORTED EXPENSES C$3,282). WE 
BELIEVE THIS FIGURE TO BE $29 AND BELIEVE WE HAVE SUFFI-
CIENT DOCUMENTATION TO SUPPORT THESE EXPENSES AS ALLOWABLE. 
"ITEM NO. 6: DEPRECIATION ON BUILDING C$7,908). 
"ITEM NO. 18: RETURN ON EQUITY C$30,436). THESE 
TWO ITEMS REVOLVE AROUND THE BUILDING OF THE FACILITY 
AND WHETHER IT WAS A 'RELATED PARTY TRANSACTION.' 
-11-
WHILE THE BUILDERS AND OWNERS ARE RELATED, WE SPECIFI-
CALLY AVER THAT THIS IS AN EXCEPTION TO THE RELATED 
ORGANIZATION PRINCIPLE OF HIM-15, SECTION 1010, AND 
WILL PUT ON EVIDENCE TO SUPPORT SAID CLAIM AT A HEARING. 
"ITEM NO. 7: DEPREICATION ON EQUIPMENT C$8,113). 
WE BELIEVE THAT THE USEFUL LIVES USED IN DEPRECIATING 
THIS EQUIPMENT ARE INAPPLICABLE TO THE ITEMS UNDER CON-
SIDERATION AS MANY ARE NOT OF HOSPITAL GRADE QUALITY. 
"ITEM NO. 11: ADVERTISING IN ELKS MAGAZINE C$196). 
THESE WERE FUNDS ACTUALLY USED IN RENTAL OF TABLES AND 
FURNITURE FOR SPECIFIC EVENTS AND WE WILL PRODUCE EVIDENCE 
TO THAT EFFECT. IT IS OUR BELIEF THIS ENTIRE COST SHOULD 
BE ALLOWABLE. 
"ITEM NO. 15: INTEREST AMORTIZATION C$477). AT 
THE CONCLUSION OF THE INFORMAL HEARING, IT WAS OUR UNDER-
STANDING THAT THIS FIGURE WAS $579. WE HAVE NOT RECEIVED 
ANY EXPLANATION OF THE DIFFERENCE. 
"ITEM NO. 19: PAYROLL TAX ADJUSTMENT C$311). IT IS 
OUR BELIEF THAT THE AMENDED PAYROLL TAX RETURNS WILL SHOW 
AN APPROPRIATE POSITIVE ADJUSTMENT OF $5,218." 
ISSUE NO. I 
DID THE UTAH DEPARTMENT OF HEALTH, ACTING IN ITS AUTHORIZED 
CAPACITY AS THE MEDICAID AGENCY INTERMEDIARY, ACT ARBITRARILY 
OR CAPRICIOUSLY IN DISREGARD OF THE FACTS IN DENYING CTY MDS CONVAL 
CENTER, A DULY AUTHORIZED MEDICAID PROVIDER, THE DEPRECIATION ON 
ITS FACILITY AND ITS RETURN ON EQUITY BECAUSE OF THE DEPARTMENT'S 
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FINDING THAT PURSUANT TO 42 C.F.R. 405-427, CTY MDS CONVAL CENTER 
WAS NOT ENTITLED TO ITS REQUESTED FACILITY COST PROFILE CLAIM 
BECAUSE IT WAS A RELATED ORGANIZATION? 
ANALYSIS 
42 U.S.C., SEC. 1395, AUTHORIZES THE SECRETARY OF HEALTH AND 
HUMAN SERVICES TO ENTER INTO AN AGREEMENT WITH ANY PUBLIC OR 
PRIVATE AGENCY OR ORGANIZATION DELEGATING TO THAT AGENCY OR ORGAN-
IZATION THE AUTHORITY, SUBJECT TO REVIEW BY THE SECRETARY, TO 
DETERMINE THE AMOUNT OF REIMBURSEMENT DUE TO PROVIDERS OF MEDICAID 
SERVICES TO MEDICAID PATIENTS. THE UTAH DEPARTMENT OF HEALTH, 
DIVISION OF HEALTH, IS THE FISCAL INTERMEDIARY THAT INITIALLY 
DETERMINED THE AMOUNT OF REIMBURSEMENT CTY MDS CONVAL CENTER IS 
ENTITLED TO UNDER THE ACT, AND DETERMINED CTY MDS CONVAL CENTER 
AND CARL W. BARNEY, INC. WERE ORGANIZATIONS RELATED THROUGH COMMON 
CONTROL AND COMMON OWNERSHIP WITHIN THE MEANING OF MEDICARE 
REGULATION 42 C.F.R. l;05.427 ~ C 0 S T T 0 RELATED ORGANIZATION WHICH 
PROVIDES: 
"(A) PRINCIPLE. COSTS APPLICABLE TO SERVICES, 
FACILITIES AND SUPPLIES FURNISHED TO THE PROVIDER BY 
ORGANIZATIONS RELATED TO THE PROVIDER BY COMMON OWNER-
SHIP OR CONTROL ARE INCLUDABLE IN THE ALLOWABLE COST OF 
THE PROVIDER AT THE COST TO THE RELATED ORGANIZATION. 
HOWEVER, SUCH COST MUST NOT EXCEED THE PRICE OF COMPARABLE 
SERVICES, FACILITIES, OR SUPPLIES THAT COULD BE PURCHASED 
ELSEWHERE. 
"(B) DEFINITIONS - CD RELATED TO PROVIDER. RELATED 
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TO THE PROVIDER MEANS THAT THE PROVIDER TO A SIGNIFICANT 
EXTENT IS ASSOCIATED OR AFFILIATED WITH OR HAS CONTROL 
OF OR IS CONTROLLED BY THE ORGANIZATION FURNISHING THE 
SERVICES, FACILITIES, OR SUPPLIES. C2) COMMON OWNERSHIP. 
COMMON OWNERSHIP EXISTS WHEN AN INDVIDUAL OR INDIVIDUALS 
POSSESS SIGNIFICANT OWNERSHIP OR EQUITY IN THE PROVIDER AND 
THE INSTITUTION OR ORGANIZATION SERVING THE PROVIDER. 
(3) CONTROL. CONTROL EXISTS WHERE AN INDIVIDUAL OR AN 
ORGANIZATION HAS THE POWER, DIRECTLY OR INDIRECTLY, SIGNI-
FICANTLY TO INFLUENCE OR DIRECT THE ACTIONS OR POLICIES OF 
AN ORGANIZATION OR INSTITUTION. 
"(C) APPLICATION. (1) INDIVIDUALS AND ORGANIZATIONS 
ASSOCIATE WITH OTHERS FOR VARIOUS REASONS AND BY VARIOUS 
MEANS. SOME DEEM IT APPROPRIATE TO DO SO TO ASSURE A 
STEADY FLOW OF SUPPLIES OR SERVICES TO REDUCE COMPETITION, 
TO GAIN A TAX ADVANTAGE, TO EXTEND INFLUENCE, AND FOR OThER 
REASONS. THOSE GOALS MAY BE ACCOMPLISHED BY MEANS Or OWNER-
SHIP OR CONTROL, BY FINANCIAL ASSISTANCE, BY MANAGEMENT 
ASSISTANCE, AND OTHER WAYS. C2) WHERE THE PROVIDER OB-
TAINS ITEMS OF SERVICES, FACILITIES, OR SUPPLIES FROM 
AN ORGANIZATION, EVEN THOUGH IT IS A SEPARATE LEGAL ENTITY, 
AND THE ORGANIZATION IS OWNED OR CONTROLLED BY THE OWNER(S) 
OF THE PROVIDER, IN EFFECT THE ITEMS ARE OBTAINED FROM 
ITSELF. AN EXAMPLE WOULD BE A CORPORATION BUILDING, A 
HOSPITAL OR A NURSING HOME AND THEN LEASING IT TO 
ANOTHER CORPORATION CONTROLLED BY THE OWNER. THEREFORE, 
REIMBURSABLE COST SHOULD INCLUDE THE COSTS FOR THOSE 
ITEMS AT THE COST TO THE SUPPLYING ORGANIZATION. HOW-
EVER, IF THE PRICE IN THE OPEN MARKET FOR COMPARABLE 
SERVICES, FACILITIES OR SUPPLIES IS LOWER THAN THE COST 
TO THE SUPPLIER, THE ALLOWABLE COST TO THE PROVIDER SHALL 
NOT EXCEED THE MARKET PRICE. 
"(D) EXCEPTION. AN EXCEPTION IS PROVIDED TO THIS 
GENERAL PRINCIPLE IF THE PROVIDER DEMONSTRATES BY CON-
VINCING EVIDENCE TO THE SATISFACTION OF THE FISCAL INTER-
MEDIARY COR, WHERE THE PROVIDER HAS NOT NOMINATED A FISCAL 
INTERMEDIARY, THE HEALTH CARE FINANCING ADMINISTRATION), 
THAT THE SUPPLYING ORGANIZATION IS A BONA FIDE SEPARATE 
ORGANIZATION; THAT A SUBSTANTIAL PART OF ITS BUSINESS 
ACTIVITY OF THE TYPE CARRIED ON WITH THE PROVIDER IS 
TRANSACTED WITH OTHERS THAN THE PROVIDER AND ORGANIZA-
TIONS RELATED TO THE SUPPLIER BY COMMON OWNERSHIP OR 
CONTROL AND THERE IS AN OPEN, COMPETITIVE MARKET FOR THE 
TYPE OF SERVICES, FACILITIES OR SUPPLIES FURNISHED BY 
THE ORGANIZATION; THAT THE SERVICES, FACILITIES, OR 
SUPPLIES ARE THOSE WHICH COMMONLY APF OBTAINED BY INSTI-
TUTIONS SUCH AS THE PROVIDER FROM OTHER ORGANIZATIONS 
AND ARE NOT A BASIC ELEMENT OF PATIENT CARE ORDINARILY 
FURNISHED DIRECTLY TO PATIENTS BY SUCH INSTITUTIONS; 
AND THAT THE CHARGE TO THE PROVIDER IS IN LINE WITH THE 
CHARGE FOR SUCH SERVICES, FACILITIES, OR SUPPLIES IN THE 
OPEN MARKET AND NO MORE 'i HAN THE CHARGE MADE UNDER COM-
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PARABLE CIRCUMSTANCES TO OTHERS BY THE ORGANIZATION FOR 
SUCH SERVICES, FACILITIES OR SUPPLIES. IN SUCH CASES, 
THE CHARGE BY THE SUPPLIER TO THE PROVIDER FOR SUCH 
SERVICES, FACILITIES, OR SUPPLIES SHALL BE ALLOWABLE 
AS COST." (131 FR 14815, NOV. 22, 1966. REDESIGNATED 
AT 42 FR 52826, SEPT. 30, 1977) 
IN REVIEWING THE FINDING OF FACT BY THE UT DOH THAT CTY MDS 
CONVAL CENTER AND CARL W. BARNEY, JR. WERE RELATED ORGANIZATIONS 
AND THUS SUBJECT TO THE PROVISIONS OF 42 C.F.R. 405-427, THIS 
COURT WILL REVIEW THE AGENCY ACTION TO DETERMINE IF THE FINDINGS 
WERE: 
A. ARBITARY, CAPRICIOUS OR AN ABUSE OR DISCRETION OR 
OTHERWISE NOT IN ACCORDANCE WITH LAW; 
B. IN EXCESS OF STATUTORY LIMITATIONS, OR SHORT OF 
STATUTORY RIGHT, OR 
C. UNSUPPORTED BY SUBSTANTIAL EVIDENCE. 
ARBITRARY AND CAPRICIOUS IS THAT ACTION TAKEN BY THE MEDICARE 
AGENCY WHICH IS WILLFUL AND UNREASONABLE; WITHOUT CONSIDERATION 
AND IN DISREGARD OF Ti'.E r-ACTS AND CIRCUMSTANCES OF THE CASE; TAKEN 
WITHOUT SOME BASIS WHICH WOULD LEAD REASONABLE AND HONEST MEN TO 
SUCH ACTION. MARKWARDT V. COUNTY BOARD OF REVIEW IN AND FOR 
FRANKLIN COUNTY, (IOWA) 174 N.W. 2D 396, 400; SKAGIT COUNTY V. 
STATE DEPT. OF ECOLOGY, 613 P.2D 115, 119. 93 WASH. 2D 742; 
ELWOOD INVESTORS CO. V. BEhME, N.Y.S. 2D 488, 492, 79 MISC. 2D 910. 
IN ADDRESSING THE CLAIM Cr CTY MDS CONVAL CENTER, THIS COURT 
IS COGNIZANT THAT OTHER COURTS HAVE HELD THAT AN AGENCY'S INTERPRE-
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TATION OF ITS OWN REGULATION IS ENTITLED TO CONSIDERABLE DEFER-
ENCE AND THAT SUCH DEFERENCE IS PARTICULARLY APPROPRIATE IN AN 
AREA AS COMPLEX AS MEDICARE AND MEDICAID REIMBURSEMENT. CENTRAL 
MAINE POWER COMPANY V. PJBLIC UTILI~IES COMMISSION, 455 A.2D 44 
(ME. 1983); CHESHIRE HOSPITAL V. NE.v HAMPSHIRE-VERMONT HOSPITALIZA-
TION SERVICE, INC. , 689 F.2D 1112, 1117 (1ST CIR. 1982); TRULL 
NURSING HOME V. ST. DEPT. OF HUMAN SERVICES, 461 A.2D 490 (ME. 1983); 
MOURNING V. FAMILY PUBLICATIONS SERVICES. INC., 411 U.S. 356, 369, 
93 S. CT. 1652, 36 L.ED. 2D 328 (1973). JUSTICE GODFREY IN TRULL 
NURSING HOME, SUPRA, CORRECTLY NOTED THAT, "THE RELATED PARTY REGULA-
TIONS WERE INTENDED TO DISAL-CW PRC"IT FROM 'SWEETHEART CONTRACTS', 
UNDER WHICH A PROVIDER COULD MAKE PURCHASES FROM ITSELF, IN EFFECT, 
THROUGH A RELATED COMPANY. IF PERMITTED TO CHARGE THE GOVERNMENT 
THE AMOUNTS CHARGED BY THE RELATED =ARTY, THE PROVIDER WOULD 
ULTIMATELY RECOVER FROM THE GOVERNMENT NOT MERELY THE COST OF THE 
FACILITIES SOLD BUT THE RELATED PARTY'S PROFIT AS WELL. SEE PACIFIC 
COAST MEDICAL ENTERPRISES V. HARRIS, 633 F.2D 123, 134 (9TH CIR. 1980). 
THE RELATED PARTY PROVISIONS ARE PROPHYLACTIC MEASURES TO ENSURE THAT 
"WHEN THE PARTIES TO A TRANSACTION
 rtRE RELATED BECAUSE OF COMMON 
OWNERSHIP OR CONTROL, THERE SHOULD 3E NO REVALUATION UPWARD OF 
THE PROPERTY BY FIAT OF THE JOINT CONTROLLING INTEREST. MEDICARE 
IS NOT TO PAY FOR, OR BE LOADED WITH, INCREASED COSTS BROUGHT ABOUT 
SIMPLY BY A SALE FROM ONE ENTITY TC ITS ALTER EGO." JACKSON PARK 
HOSPITAL FOUNDATION V. UNITED STATES, 659 F.2D 132, 137 (CT. CL . 1981); 
SEE ALSO AMERICAN HOSPITAL MANAGEMENT CORPORATION V. HARRIS, 638 F2D 
1208, 1213 (9TH CIR.1981). (AT 456) 
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IN DISALLOWING "SWEETHEART CONTRACTS" ESSENTIALLY THE REGULA-
TION SEEKS TO INSURE THAT THE COSTS REIMBURSED IN SUCH SITUATIONS 
DO NOT EXCEED WHAT THE COSTS WOULD 3EIF THE_PROVIDER OBTAINED 
THE S E RjyjJ^LJ!JiOid-A^MRE UAT jED_ORG AN I ZATI ON . IT IMPLEMENTS THIS 
OBJECTIVE BY PROVIDING THAT THE COST RE Ii-^ URSED SHALL BE THE 
SUPPLIER'S COST AND NOT THE PROVIDER'S AND IN ANY EVENT 'MUST 
NOT EXCEED THE PRICE OF COMPARABLE SERVICES, FACILITIES OR SUPPLIES 
THAT COULD BE PURCHASED ELSEWHERE'", hi, C.F.R. 405.427CA). THE 
REGULATION LOOKS NOT TO WHAT THE PROVIDER PAID FOR THE COST TO 
CONSTRUCT CTY MDS CONVAL CENTER, BUT TO THE COST TO THE RELATED 
PARTY, CARL W. BARNEY, INC., TO ALLOW OTHERWISE WOULD BE TANTAMOUNT 
TO ALLOWING COLLUSIVE OR IMPROPERLY INFLATED COSTS TO BE PASSED 
THROUGH TO THE MEDICARE PROGRAM. CTY MDS CONVAL CENTER WOULD 
HAVE THIS COURT HOLD BECAUSE THE TRANSCTION BETWEEN CTY MDS 
CONVAL CENTER AND CARL W. BARNEY, JR. WAS A ONE-TIME TRANSACTION 
AND THAT THE RELATED PARTY TRANSACTION PRINCIPLE DOES NOT 
APPLY AND THAT CTY MDS CONVAL CENTER IS ENTITLED TO DEPRECIA-
TION AND RETURN ON EQUITY AT ITS COST. IN SUPPORT OF THE 
INCONGRUOUS POSITION ASSERTED BY CTY MDS CONVAL CENTER WOULD 
ENTAIL THIS COURT IN PUTTING ON JUDICIAL BLINDERS TO THE WE3 
OF INTERDEALING WHAT WAS FOSTERED BETWEEN EVA S. BARNEY AND 
HER SON, CARL W. BARNEY, JR., AND THE COURT WILL NOT PURSUE 
SUCH A.tObTcROUS TRAIL-'OF TWISTED REASONINGS TO REACH THE FIND-
ING CTY^MDS CONVAL CENTER SUGGESTS. THE FACT OF THE MATTER IS 
THAT IN ALL ASPECTS THIS IS EXACTLY THE TYPE OF "SWEETHEART" 
DEALINGS THAT THIS COURT SHALL SCRUTINIZE WITH THE UTMOST CARE 
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TO PROTECT THE VERY INTEGRITY OF THE MEDICARE PROGRAM AS 
ESTABLISHED BY TITLE XVIII OF THE SOCIAL SECURITY ACT, 42 U.S.C., 
SEC. 1395-95RR, THAT PROVIDERS ARE REIMBURSED FOR THEIR REASONABLE 
COST PURSUANT TO 405.427. THE WEB OF SELF-DEALTNG BETWEEN EVA S. 
BARNEY AND CARL W. BARNEY, JR. WAS FOSTERED IN 1976 WHEN IT WAS 
APPARENT, BECAUSE OF LIFE SAFETY CODE CHANGES, THAT MRS. BARNEY 
MUST EITHER HAVE A NEV. FACILITY BUILT OR EXIT FROM THE MEDICAID 
PROGRAM, AND IT WAS ALSO CRYSTAL CLEAR THAT THE PARTY WHO WOULD 
DESIGN AND CONSTRUCT THE FACILITY WAS THE CONSTRUCTION COMPANY 
OWNED BY HER SON CARL W. BARNEY, JR. CTY MDS CONVAL CENTER 
HAS ASSERTED THAT THERE WAS AN OPEN AND COMPETITIVE MARKET FOR 
THE TYPE OF SERVICES PROVIDED BY CTY MDS CONVAL CENTER, 
THE COURT FINDS THIS ARGUMENT IMPUGNABLE; INDEED AS THE COURT 
STATED IN GRAND ISLANDER HEALTH CARE CENTER V. HECKLER, 573 SUPP. 
405 (1983). AS THE COURT NOTED IN AMERICAN MEDICAL INTERNATIONAL, 
INC. ; 46G F. SUPP.; AT 619, "THE PURPOSE OF THIS CRITERION IS THAT 
IF AN OPEN, COMPETITIVE MARKET EXISTS, AND A RELATED PROVIDER IS 
IN A POSITION TO AND DID"COMPARE BIDS, THIS IS EVIDENCE THAT THE 
RELATED SUPPLIER DOES NOT EXIST MERELY TO SERVE THE RELATED 
PROVIDER" (AT 412). 42 C.F.R. 405.427(D) ENUMERATES EXCEPTIONS 
TO THE RELATED ORGANIZATION RULE BY PLACING THE BURDEN OF PROO-
UPON THE PROVIDER TO DEMONSTRATE BY CONVINCING EVIDENCE TC THE 
SATISFACTION OF THE FISCAL INTERMEDIARY. . .THAT A SUBSTANTIAL 
PART OF ITS BUSINESS ACTIVITY OF THE TYPE CARRIED ON WITH THE 
PROVIDER IS TRANSACTED WITH OTHER THAN THE PROVIDER AND ORGANIZA-
TIONS RELATED TO THE SUPPLIER BY COMMON OWNERSHIP OR CONTROL AND 
. \ 
ll\ 
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AND THERE IS AN OPEN, COMPETITIVE MARKET FOR THE TYPE OF SERVICES, 
FACILITIES OR SUPPLIES FURNISHED BY THE ORGANIZATION. . ." IN 
GRAND ISLANDER HEALTH CARE CENTER V. HECKLER, 573 F. SUPP. 40 5 (1933) 
DISTRICT JUDGE SELYA FOCUSED HIS JUDICIAL INQUIRY IN THE COURSE OF 
HIS DECISION ON WHETHER OR NOT THAT WAS AN "OPEN AND COMPETITIVE 
MARKET" RAISED BY THE ISSUES IN THAT CASE, AND IN HIS DECISION 
HE ADOPTED THE HOLDING OF AMERICAN MEDICAL INTERNATIONAL, INC., 
4-66 F. SUPP. AT 619 THAT "THE PURPOSE OF THIS CRITERION IS THAT IF 
AN OPEN COMPETITIVE MARKET EXISTS, AND A RELATED PROVIDER IS IN 
A POSITION TO, AND DID, COMPARE BIDS, THIS IS EVIDENCE THAT THE 
RELATED SUPPLIER DOES NOT MERELY EXIST TO SERVE THE RELATED PROVIDER 
IN THE INSTANT CASE, IT GOES WITHOUT SAYING THAT A POTENTIALLY POWER-
FUL OPEN COMPETITIVE MARKET EXISTS TO CONSTRUCT FACILITIES SUCH 
AS CTY MDS CONVAL CENTER IN THE STATE OF UTAH. BUT IN THIS CASE, 
THERE WAS NEVER ANY BID-COST COMPARING AND INDEED THE TESTIMONY 
if OF CARL W. BARNEY, JR. MADE IT EVIDENT THAT THE RELATED SUPPLIER, 
J. C. W. BARNEY, INC., EXISTED TO SERVE THE RELATED PROVIDER. CTY 
'A V MDS CONVAL CENTER AND INDEED IN THE__MINn OF CARL.W. BARNEY, 
JR., IT WAS ALWAYS CRYSTAL CLEAR TOJjJUljniAIJiIS__COR_PORAT I ON 
WOULD DESIGN AND CONSTRUCT CTY MDS CONVAL CENTER. CTY MDS 
CONVAL CENTER HAS ASSERTED THAT BECAUSE THIS WAS A ONE-TIME 
TRANSACTION BETWEEN C. W. BARNEY, INC. AND CTY MDS CONVAL CFNTER 
AND WAS NOT AN ONGOING RELATIONSHIP, THE COST TO RELATED 
ORGANIZATION RULE DOES NOT APPLY AND CTY MDS CONVAL CENTER 
IS ENTITLED TO ITS DEPRECIATION AND RETURN ON EQUITY. IN SUPPORT 
OF THAT ARGUMENT, CTY MDS CONVAL CENTER RELIES EXCLUSIVELY 
ON SOUTH BOSTON GENERAL HOSPITAL V. BLUE CROSS OF VIRGINIA, 
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409 F. SUPP. 1380, 83 AND PARTICULARLY JUDGE DALTON' S HOLING THAT: 
". . .AS INDICATED BY ITS LANGUAGE THE THRUST OF 
SECTION 405.427 *S TO AVOID SELF-DEALING BETWEEN RE-
LATED PARTIES IN AN ON-GOING RELATIONSHIP IN WHICH ONE 
OF THE PARTIES IS SUPPLYING SERVICES, FACILITIES OR 
SUPPLIES TO THE OTHER. THE PRESENT TENSE IS USED 
THROUGHOUT THE SECTION, INDICATING THE CONTINUING 
VIABILITY OF BOTH ORGANIZATIONS. EXAMPLES OF THIS 
INTENT CAN BE FOUND IN SUBSECTION ( B X O WHERE IT IS 
STATED THAT THE 'PROVIDER. . .IS ASSOCIATED. . . 
WITH OR HAS CONTROL OF OR IS CONTROLLED BY THE ORGANI-
ZATION FURNISHING THE SERVICES, FACILITIES, OR SUPPLIES.' 
SUBSECTION (B)(2) READS: 'WHEN. . .INDIVIDUALS POSSESS 
SIGNIFICANT OWNERSHIP OR EQUITY IN THE PROVIDER AND 
THE INSTITUTION OR ORGANIZATION SERVING THE PROVIDER."' 
IN THE MIND OF THIS COURT, HAVING HAD REVIEWED NUMEROUS OTHER 
COURT DECISIONS REGARDING THE SCOPE AND APPLICATION OF 42 C.F.R. 
405.427 - COST TO RELATED ORGANIZATION, THIS COURT WILL NOT FOLLOW 
SOUTH BOSTON, SUPRA, WHICH IS WITHOUT SUFFICIENT LEGAL FIBER 
AS GOOD LAW TO SUPPORT THE POSITION CTY MDS CONVAL CENTER 
ARGUES. SPECIFICALLY TO DO SO WOULD ENDORSE THE INSIDIOUS INSIDER 
DEALING THAT WAS SO APPARENT FROM THE RECORD DESPITE THE FACT 
THAT, YES, IT WAS A ONE-TIME RELATED ORGANIZATION TRANSACTION. 
AS APPLIED, THE REGULATION TF.EATS ITEMS SUPPLIED OR PROVIDED BY 
RELATED SUPPLIER AS IP THE ITEMS WERE OBTAINED FROM ITSELF IN THE 
CALCULATION OF COSTS UNDER THE REIMBURSEMENT PROVISION OF THE 
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PROGRAM. THE GOALS SOUGHT ARE LEGITIMATE AND THE CLASSIFICATION 
ADOPTED IS RATIONALLY RELATED TO THE ACHIEVEMENT OF THOSE GOALS, 
11
. . .TO CONTROL EXCESSIVE COSTS UNDER THE MEDICARE PROGRAM AND 
PROTECT AGAINST THE POTENTIAL ABUSE OF SELF-DEALING." F M K F A X 
HOSPITAL ASS'N, INC. VS. CALIFANO, 585 F.2D 602, 607 (1978). THE 
CHARGES FOR CONSTRUCTING CTY MDS CONVAL CENTER UNDER THE REGULA-
TION WOULD NOT BE REIMBURSABLE AT A GREATER PRICE THAN WOULD 
HAVE BEEN THE COST OF SUCH CONSTRUCTION HAD CTY MDS CONVAL CENTER 
FOLLOWED THE CUSTOMARY PRACTICE 3Y OTHER NURSING HOMEOWNERS, AND 
HAD SOUGHT COMPETITIVE BIDS FOR A NEGOTIATED BID CONTRACT THAT 
IS CURRENTLY IN FAVOR OF THE CONSTRUCTION INDUSTRY FOR REDUCING 
COSTS. 
SOUTH BOSTON GENERAL HOSPITAL, SUPRA, WAS DISTINGUISHED BY 
ITS HOLDING THAT 405.427 APPLIED CNLY TO RELATED PARTIES IN AN 
ONGOING RELATIONSHIP IN WHICH ONE OF THE PARTIES IS SUPPLYING 
SERVICES, FACILITIES, OR SUPPLIES TO THE OTHER (AT 1383). THAT 
VERY ARGUMENT WAS RAISED IN JACKSON PARK HOSPITAL FOUNDATION V. 
UNITED STATES, 659 F.2D 132 (1981) AND REJECTED BY JUDGE DAVIS WHO 
STATED, "SECTION 405.427(A), (C)(2) CAN READILY APPLY TO A SINGLE 
ACQUISITION BY PURCHASE, AS WELL AS AN ONGOING LEASE (OR OTHER 
LONG-TERM ARRANGEMENT). ALTHOUGH THE EXAMPLE GIVEN IN (C)(2) OF 
THE REGULATION DESCRIBES A LEASE ARRANGEMENT, IT IS NO MORE THAN 
AN EXAMPLE AND DOES NOT CONFINE THE REGULATION TO THAT SITUATION. 
SECONDLY, THE PURPOSES OF SEC. 405.427 APPLY EQUALLY TO ONE-TIME 
SALES AND ONGOING RELATIONSHIPS." (AT 136; EMPHASIS ADDED) JUDGE 
DAVIS WENT ON TO NOTE, "BUT THE PROPHYLACTIC RULE IS USEFUL EVEN 
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FOR A ONE-TIME SALE. . .AND THE POSSIBILITY OF SELF-DEALING (WITH 
RESULTING EXCESSIVE OR UNNECESSARY CHARGES TO MEDICARE) IS AS 
REAL FOR A ONE-TIME SALE AS FOR CONTINUOUS DEALINGS." (AT 136) 
SEC. 405.427 MAKES IT CLEAR THAT WHERE, AS HERE, THE PARTIES 
TO A TRANSACTION ARE RELATED BECAUSE OF COMMON OWNERSHIP OR CON-
TROL, THERE SHOULD BE NO REVALUATION UPWARD BY THE FIAT OF THE 
JOINT CONTROLLING INTEREST. MEDICARE IS NOT TO PAY FOR, Ok TO BE 
LOADED WITH, INCREASED COST BROUGHT ABOUT SIMPLY BY THE INTER-
DEALING BETWEEN C. W. BARNEY, INC. AND ITS ALTER EGO, THE C. W. 
BARNEY, JR. - EVA S. BARNEY GENERAL PARTNERSHIP. IN LIGHT OF 
WHAT HAS BEEN STATED, THE DEATH KNELL SHOULD BE PUT TO THE ARGU-
MENT ASSERTED BY CTY MDS CONVAL CENTER ON ITS MISPLACED RE-
LIANCE UPON SOUTH BOSTON, SUPPA BY THIS COURT ADOPTING THE DICTA 
OFJUSTICE GODFREY IN TRULL NURSING HOME V. STATE DEPARTMENT OF 
HUMAN SERVICES, 461 A.2D 490, 493 (ME. 1983), TRULL'S ARGUMENT 
THAT THE RELATED PARTY PROVISIONS DO NOT APPLY TO THE SINGLE SALE 
OF A FACILITY RESTS HEAVILY ON THE HOLDING OF SOUTH BOSTON WHICH 
HAS BEEN EITHER REJECTED OR DISTINGUISHED AWAY BY OTHER COURTS 
THAT HAVE CONSIDERED THE QUESTION. IN CONCLUDING, THE COURT FINDS 
THE CTY MDS CONVAL CENTER HAS^NOT MET ITS BURDEN OF PROOF TO 
DEMONSTRATE THAT THE FINDING BY THE DEPARTMENT OFJJEA1.TH, 
DIVISION OF HEALTH CARE FINANCING, WAS ARBITRARY OR CAPRICIOUS 
AND NOT SUPPORTED~TY SUBSTANTIAL EVIDENCE. 
ISSUE NO. II 
WAS THE FINDING BY THE MEDICARE FISCAL INTERMEDIARY, THE 
DEPARTMENT OF HEALTH, DIVISION OF HEALTH CARE FINANCING, THAT 
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CTY MDS CONVAL CENTER WAS NOT ENTITLED TO MISCELLANEOUS INCOME 
OF $160 FOR ITS COSTS FOR A PAY TELEPHONE ARBITRARY AND 
CAPRICIOUS? 
ANALYSIS 
AT THE INFORMAL ADMINISTRATIVE HEARING, A CHANGE WAS MADE 
IN THE CLAIMED DISALLOWANCE FROM $160 TO $112 WHICH WAS THE 
SUM WHICH WAS DISALLOWED BY THE FISCAL INTERMEDIARY AS MISCELLAN-
EOUS INCOME ON THE FACILITY PAY TELEPHONE(S) (T.67). THE INCOME 
DISALLOWED BY THE UT DOH WAS THE COMMISSION PAID FOR THE TWO 
CTY MDS CONVAL CENTER PAY TELEPHONES (T.FC). THE INCOME RE-
CEIVED WAS SHOWN ON COMMISSION CHECKS AS 15 PERCENT OF THE RE-
CEIVED REVENUE CT.69). OSCAR ALBERT FULLER, AN AUDITOR AND 
CERTIFIED PUBLIC ACCOUNTANT FOR THE UT DOH, TESTIFIED THAT, "IF 
THERE'S A COMMISSION RELATED TO PAYING AN EXPENSE, THEN UNDER 
THE MEDICARE REGULATIONS, WE WOULD SAY THAT INCOME IS TO BE OFFSET 
AGAINST THE EXPENSE. . .THAT T.NCOME IS OFFSET TO THE EXPENSE SO 
THAT MEDICAID IS NOT PAYING A DISPROPORTIONATE SHARE OF IT" 
CT.tf3-4H). IN CLAIMANT'S HEARING MEMORANDUM, IT IS ARGUED IN 
REGARD TO ITEM NO. 1, MISCELLANEOUS INCOME C$160), THAT "THIS 
ITEM REPRESENTS ALLEGED COSTS TO CTY MDS CONVAL CENTER FOR A PAY 
TELEPHONE. EXHIBIT NO. 23 INDICATES THAT FOR FOUR MONTHS OF THE 
TEN-MONTH PERIOD, THERE WERE NO COsTS ASSOCIATED WITH THAT PAY 
TELEPHONE. CTY MDS CONVAL CENTER WILL PRESENT TO DHCF T.iE INVOICES 
FOR THE ADDITIONAL SIX-MONTH TIME PERIOD SHOWING THERE WERE NO COSTS 
INCURRED AND THE $160 SHOULD SE AN ALLOWABLE ITEM." TO THE KNOWLEDGE 
OF THE COURT, THOSE DOUCMENT WERE NEVER PROVIDED TO THE UT DOH BUT 
MORE IMPORTANTLY THERE WAS NO STIPULATION TO STRIKE THAT ISSUE AT THE 
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FORMAL HEARING. THE MEDICARE PROVIDER REIMBURSEMENT MANUAL, 
U.S. DEPARTMENT OF HEALTH, EDUCATION AND WELFARE, HIM-15, SETS 
OUT RELEVANT PRINCIPLES FOR PURCHASE DISCOUNTS AND ALLOWANCES 
AND REFUND OF EXPENSES AND SPECIFICALLY UNDER SEC. 800 PROVIDES 
THAT PURCHASES ALLOWANCES AND REFUNDS ARE REDUCTIONS OF THE COSTS 
OF WHATEVER WAS PURCHASED. SIMILARLY, REFUNDS OF PREVIOUS EXPENSE 
PAYMENTS ARE REDUCTIONS OF THE RELATED EXPENSE. CHAPTER 8, SEC. 
802, THEN GOES ON TO SET OUT DEFINITIONS AND EXAMPLES FOR PUR-
CHASE DISCOUNTS, CASH DISCOUNTS, TRADE DISCOUNTS, QUANTITY DIS-
COUNTS, ALLOWANCES, REFUNDS AND REBATES. SEC. 804 THEN ADDRESSES 
THE APPROPRIATE ACCOUNTING PROCEDURE IN REGARD TO THE ABOVE DIS-
COUNTS, ALLOWANCES, REFUNDS AND REBATES. BUT A CAREFUL EXAMINA-
TION OF ALL OF THE ABOVE SECTIONS MADE I" CLEAR TO THE COURT THAT 
WHEN THE UT DOH APPLIED THE ACCOUNTING PRINCIPLES FOUND THEREIN 
THAT IT WAS ATTEMPTING ThE JERRY-RIG APPROACH IN TRYING TO FIT A 
SQUARE PRINCIPLE INTO A FACT-HOLE THAT IT WAS NEVER INTENDED FOR, 
AND, ACCORDINGLY, THERE WAS A MISPLACEMENT OF THE RULE AND THE COURT 
FINDS THAT THE ACTION SO TAKEN BY THE UT DOH WAS ARBITRARY AND 
CAPRICIOUS IN THAT IT WAS AN UNREASONABLE ACTION TAKEN WITHOUT 
A DETERMINING PRINCIPLE. ELWOOD INVESTORS CO. VS. BEHME, 361 
N.Y.S. 2D 488, 492, MISC. 2D 910. 
ISSUE NO. Ill 
WAS THE ACTION TAKEN BY THE FISCAL INTERMEDIARY, THE UTAH 
DEPARTMENT OF HEALTH, DIVISION OF HEALTH CARE FINANCING, ARBITRARY 
AND CAPRICIOUS IN DENYING THE CLAIMANT, CTY MDS CONVAL CENTER 
ITS CLAIMED REIMBURSEMENT FOR OXYGEN COSTS IN THE SUM OF $167 FOR 
THE TIME PERIOD FROM SEPTEMBER 3, 1978 THROUGH JUNE 30, 1979? 
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ANALYSIS 
DENNIS PETTY, WHO IS THE AUDIT COMPLIANCE MANAGER FOR THE 
DIVISION OF HEALTH CARE FINANCING, TESTIFIED AT THE FORMAL ADMINIS-
TRATIVE HEARING THAT THE DECISION MADE BY THE FISCAL INTERMEDIARY 
TO DISALLOW THE $160, AS COSTS INCURRED BY CTY MDS CONVAL CENTER 
FOR OXYGEN SUPPLIED FOR ITS MEDICAID PATIENTS, WAS MADE ON A 
TWOFOLD BASIS THAT THE COST SHOULD NOT HAVE BEEN REQUESTED ON 
THE FACILITY COST PROFILE,. AND THAT SUCH COSTS WERE TO BE PAID 
DIRECTLY TO THE SUPPLIER AND NOT TO THE PROVIDER (T.32). PETTY 
CITED NO RULE-MAKING AUTHORITY OR REGULATION IN SUPPORT OF HIS 
POSITION. HOWEVER, OSCAR ALBERT FULLER, A CPA AND EMPLOYEE-WITNESS 
FOR THE UT DOH, TESTIFIED THAT, ". . .OXYGDEN COSTS HAVE ALWAYS BEEN 
PAID TO THE SUPPLIER, AND I'VE AUDITED '78, '77 LOST REPORTS THROUGH 
THAT PERIOD OF TIME" (T.150). IN RESPONSE TO THAT, CORRECTLY THIS 
COURT WILL NOT SANCTION CUSTOM AND PRACTICE AS A BASIS TO DENY A 
MEDICAID HEALTH CARE PROVIDER ITS DUE COSTS INCURRED IN PROVIDING 
REAL AND NECESSARY SERVICES TO ITS CLIENTELE. INDEED, TO DO SO 
WOULD FLY DIRECTLY INTO THE FACE OF A MANDATE THAT WAS ISSUED ON 
SEPTEMBER 28, 1979, WHEREIN NEAL F. CHRSITENSEN, THE THEN DIRECTOR 
OF THE DIVISION OF HEALTH CARE FINANCING AND STANDARDS ISSUED A 
LETTER TO ALL NURSING HOMES THAT STATED THAT THE FOLLOWING ALTER-
NATIVES WILL BE EFFECTIVE DECEMBER 1, 1979; NO. 2 - MEDICAL 
SUPPLIES ARE NOT REIMBURSABLE TO PROVIDERS OTHER THAN NURSING 
HOMES ON BEHALF OF A NURSING PATIENT, EXCEPT OXYGEN AND PROSTHETIC 
DEVICES (CLAIMANT'S EXH. NO. 17). THIS COURT CANNOT ENDORSE AND 
WILL NOT BE MISLED BY THE SLIGHT OF HAND EXERCISED BY THE UT DOH 
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TO FIT ITS SELF-IMPOSED DEFINITION OF RIGHT VERSUS WRONG BASED 
SOLELY ON CUSTOM AND PRACTICE PITTED AGAINST ITS OWN INTERNAL 
MANDATES. ACCORDINGLY, THE COURT FINDS THE ACTION SO TAKEN BY THE 
UT DOH WAS ARBITRARY AND CAPRICIOUS, TAKEN WITHOUT REASON. THE 
CLAIMANT CTY MDS CONVAL CENTER IS ENTITLED TO BE REIMBURSED $160 
FOR COSTS FOR OXYGEN SUPPLIES USED FOR THE BENEFIT OF ITS MEDICAID 
PATIENTS FOR THE TIME PERIOD FROM SEPTEMBER 3, 1978 THROUGH JUNE 
30, 1979. 
ISSUE NO. IV 
WAS THE DECISION BY THE MEDICAID STATE FISCAL INTERMEDIARY, 
THE UTAH DEPARTMENT OF HEALTH, DIVISION OF HEALTH CARE FINANCING, 
ARBITRARY AND CAPRICIOUS IN DENYING THE CLAIMANT, CTY MDS CONVAL 
CENTER REIMBURSEMENT IN THE SUM OF $3,283 FOR VARIOUS AND SUNDRY 
UNSUPPORTED EXPENSES AS SET FORTH IN CLAIMANT'S EXH. NO. 3 AND 
DENOMINATED AS "C", "G", "I", "H", "L", "N" AND "P"? 
ANALYSIS 
AT THE FORMAL ADMINISTRATIVE HEARING IN REGARD TO SOME OF THE 
DISPUTED UNSUPPORTED EXPENSES, IT WAS AGREED TO BY CLARK C. GRAVES, 
ASSISTANT ATTORNEY GENERAL FOR THE UTAH DEPARTMENT OF HEALTH, THAT 
THE FISCAL INTERMEDIARY WOULD AUTHORIZE PAYMENT FOR THE HERETOFORE 
DISPUTED SUPPORTED EXPENSES AS FOLLOWS: REIMBURSEMENT IN THE SUM 
OF $217 WAS CLAIMED FOR SHAVERS PROVIDED ITS MEDICAID PATIENTS BY 
CTY MDS CONVAL CENTER, NOTWITHSTANDING THE UT DOH, DENIED PAYMENT 
ON THE BASIS THAT THE SHAVERS WERE A PERSONAL NFED ITEM THAT SHOULD 
HAVE BEEN PAID OUT OF PATIENTS' OWN FUNDS. HOWEVER, THE TESTIMONY 
TOOK AN INCONGRUOUS TWIST WHEN OSCAR ALBERT FULLER WAS ASKED, "IF 
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YOU HAD ALL PATIENTS USING THE SAME TYPE OF ITEM, IT WOULD BE A 
GENERAL-NEED ITEM AND WOULD BE PROVIDED THROUGH THE FACILITY COST 
PROFILE AND BE REIMBURSABLE?" ANSWER: CORREC"!"" (T. 180-31). 
AT THIS JUNCTURE, SINCE IT WAS OBVIOUS THIS WAS A GENERAL-NEED 
ITEM, MR. GRAVES THEN GRANTED THAT ". . .THIS IS AN APPROPRIATE 
REIMBURSEMENT" CT.182}. THE UT DOH ALSO DISALLOWED CTY MDS 
CONVAL CENTER ITS CLAIMED REIMBURSEMENT IN THE SUM OF $831 FOR 
UTAH POWER S LIGHT COMPANY BILLS BECAUSE THE FISCAL INTERMEDIARIES 
TOOK THE POSITION THAT ". . .THE BILLS WERE INCURRED PRIOR TO THE 
OPENING OF THE FACILITY AND SUBSEQUENT TO THEIR OPENING. SO WE 
HAVE A SPLIT IN PERIOD OF TIME. WE HAVE ALLOWED THEM THE SEPTEMBER 
AND OCTOBER AND NOVEMBER COSTS WHICH WOULD BE FROM THE DATE OF 
OPENING AND THE $831 REPRESENTS THOSE COSTS PRIOR TO THE OPENING" 
(T. 153-54; T.172). THE MEDICARE PROVIDER REIMBURSEMENT MANUAL, 
H1M-15, SEC. 2102.3, PROVIDES THAT "COST NOT RELATED TO PATIENT 
CARE WHICH ARE NOT APPROPRIATE OR NECESSARY AND PROPER IN DEVELOP-
ING AND MAINTAINING THE OPERATION OF PATIENT CARE FACILITIES AND 
ACTIVITIES, SUCH COSTS ARE NOT ALLOWABLE IN COMPUTING REIMBURSABLE 
COST." CLEARLY, ELECTRICAL BILLS INCURRED PRIOR TO THE OPENING 
OF CTY MDS CONVAL CENTER WERE NOT PROPER IN DEVELOPING AND MAIN-
TAINING THE FACILITY AND, AS SUCH, ARE NOT REASONABLE COSTS AND 
WOULD ONLY BE REIMBURSED IF THEY WERE INCURRED FOR THE NECESSARY 
EFFICIENT DELIVERY OF NEEDED HEALTH SERVICES. THEREFORE, IT IS 
THE FINDING OF THE COURT, AS TO ITEM "G", THAT THE UT DOH ACTION 
IN DISALLOWING UNSUPPORTED EXPENSES OF $831 IS AFFIRMED. THE 
UT DOH DISALLOWED REIMBURSEMENT TO CTY MDS CONVAL CENTER IN THE 
V 
-28-
SUM OF $157, WHICH FIGURE REPRESENTS SUPPLIES PURCHASED FROM 
U.S. MEDICAL SUPPLY HAVING TO DO WITH OXYGEN EQUIPMENT (T.76; 
EXH. NO. 25) AND THE REMAINDER FOR MEDICATION PROVIDED BY CTY 
MDS CONVAL CENTER TO ITS MEDICAID PATIENTS PROVIDED BY DRIVER'S 
PHARMACY CT.76). THE DISALLOWANCE BY THE UT DOH WAS REACHED 
SOLELY BECAUSE IT WAS AN "ANCILLARY ITEM" AND, AS SUCH, OR SO 
IT WAS TESTIFIED, THAT THEY SHOULD HAVE BEEN BILLED DIRECTLY BY 
THE VENDOR IN THE SAME MANNER THAT OXYGEN COSTS SHOULD HAVE BEEN 
BILLED (T.153). THE UT DOH, HOWEVER, WAS REMISS IN CITING ANY 
PERTINENT AUTHORITY IN SUPPORT OF ITS POSITION, AND TO THE COURT 
IT APPEARED MORE IN THE ORDER OF UNWARRANTED APPLICATION OF 
DISCRETIONARY FIAT. ATTACHMENT 4.19-D, P. 13 OF THE STATE 
PLAN, SEC. 430, HOWEVER, PROVIDES THE "NON-ROUTINE SERVICES ARE 
CONSIDERED ANCILLARY FOR MEDICAID PAYMENT. THE COST OF ThESE 
SERVICES SHOULD NOT BE INCLUDED IN THE FCP, BUT SHOULD BE BILLED 
DIRECTLY. SUCH BILLINGS ARE TO BE MADE BY THE SUPPLIER AND NOT 
THE NURSING HOME. THESE SERVICES ARE: 2. OXYGEN, 3. PRESCRIPTION 
DRUGS." ONE MUST WONDER HOW IN THE WORLD CAN OXYGEN AND PRES-
CRIPTION DRUGS BE CONSIDERED NON-ROUTINE IN THE MEDICAID NURSING 
INDUSTRY. BUT THAT IS NOT THE ISSUE. TO THE COURT THE ISSUE 
FALLS MORE IN LINE WITH EQUITY CONCEPTS OF FAIRNESS AND JUSTICE 
VERSUS THE STERILE, COLD BLADE APPLICATION OF THE RULE THAT WOULD 
DENY CTY MDS CONVAL CENTER ITS REASONABLE AND NECESSARY COSTS IN-
CURRED ON BEHALF OF ITS PATIENTS, SOLELY BECAUSE OF BILLINO 
METHODOLOGY ERROR. WHILE THE ACTION TAKEN BY THE UT DOH WAS NOT 
ARBITRARY OR CAPRICIOUS, NONETHELESS THE COURT'S SENSE OF INHERENT 
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EQUITABLE FAIRNESS AND JUSTICE IS NOT AT PEACE. COSTS TO CTY 
MDS CONVAL CENTER THE UT DCH DISALLOWED $400 FOR SERVICES PRO-
VIDED BY DR. LAMAR RODGERS ON A CHECK MADE OUT BY CTY MDS CCNVAL 
CENTER ON 1/31/79 (CLAIMANT'S EXH. NO. 3). DR. RODGERS IS THE 
CONSULTANT PHYSICIAN OR MEDICAL DIRECTOR FOR CTY MDS CONVAL 
CENTER WHO JOINED THE STAFF IN 1978 (T.77). IT IS THE DUTY OF THE 
PHYSICIAN CONSULTANT TO MEET WITH STAFF AND DISCUSS CERTAIN 
PATIENTS, AND GIVE RECOMMENDATIONS ON HOW TO DEAL WITH THE 
' PATIENTS' PLAN OF CARE (T.154-55). IT IS RELEVANT THAT AT THE 
^ u 
.j, u
 t INFORMAL HEARING HELD ON JANUARY 4, 1984, FINDINGS AND CONCLUSIONS 
WERE MADE AS WITH REGARD TO FACILITY DEFICIENCIES AS REPORTED BY 
r
 J1 
, „ <?„ - ^ 
}jr. jf/ A SURVEY COMPLETED OhKOCTOBER 12, 1983, "TH^ E AUDIT TRAIL DOES NOT 
^' / JEsTA~BLr^~TTiAt^^dGRE?l=W THE PHYSICIAN EVERY 
60"D"AYS. . .46 PERCENT OF PATIENTS ARE NOT BEING FOLLOWED BY THE 
ATTENDING PHYSICIAN IN A TIMELY MANNER" (P. 39). THE FINDINGS 
OF DEFICIENCIES WERE TOO NUMEROUS AND ALL POINTED A FINGER OF 
DERELICTION OF DUTY IN PROVIDING DOCUMENTATION ON THE PART OF 
DR. RODGERS OF PRECISELY WHAT HE WAS DOING ON BEHALF OF MDS CONVAL 
CENTER (SEE PP. 11(C)(H)(1); P. 19(2); P. 29 II; P. 39(1)(4); P. 59, 
F-293). THE REASON GIVEN BY THE UT DOH FOR DISALLOWING REIMBURSE-
MENT IN THE SUM OF $400 FOR DR. RODGERS WAS THAT "THEY SHOWED US 
A CONTRACT BUT THAT THEY DIDN'T GIVE US DOCUMENTATION TO SHOW 
-/I 
/ ^ pi THAT THE MEETING TOOK PLACE, WHO THEY TALKED ABOUT, THE ITEMS 
' THEY DISCUSSED. SO THERE WASN'T SUFFICIENT ADEQUATE DOCUMENTA-
TION TO SUPPORT THE $400 FEE FOR THAT MONTH FOR THAT CONSULTANT" 
(T.154-55; T.175). THE MEDICARE REIMBURSEMENT PROVIDER MANUAL, 
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HIM-15, SEC. 2135.4, DOCUMENTATION TO SUPPORT PURCHASED MANAGEMENT 
AND ADMINISTRATIVE SERVICES, AND SEC. 2304, ADEQUACY OF COST 
INFORMATION, ARE DISPOSITIVE OF THE DISALLOWANCE BY THE UT DOH, 
AND FULLY SUPPORT THE ACTION TAKEN. SEC. 2304 NOTES, "COST 
INFORMATION DEVELOPED BY THE PROVIDER MUST BE CURRENT, ACCURATE, 
AND IN SUFFICIENT DETAIL TO SUPPORT PAYMENTS MADE FOR SERVICES 
RENDERED TO BENEFICIARIES." CEMPHASIS ADDED) SEC. 2135.4 MAKES 
IT ALSO CLEAR, "RECORDS MUST BE AVAILABLE WHICH WILL SUPPORT THE 
COST OF PURCHASED MANAGEMENT AND ADMINISTRATIVE SUPPORT SERVICES." 
GlVEN^fTTE^RAMPANT DEF1C iENCjJs^ IN REGARD TO DR. RODGERS' CONSULTA-
TION S^RV-tCES^ND THE MANDATE OF THE RFGULATION, THE COURT FINDS 
THE ACTION TAKEN BY THE UT DOH WA3 JUSTIFIABLE AND BASED ON SUB-
STANTIAL EVIDENCE. THE UT DOH DISALLOWED THE CLAIMANT CTY MDS 
CONVAL CENTER $272 FOR THE LEASE OF A VAN OWEND BY ALYCE-ROBB 
NURSING HOME, INC. THE VEHICLE WAS A 1977 DODGE VAN PURCHASED 
BY EVA S. BARNEY ON BEHALF OF ALYCE-ROBB NURSING HOME FROM PIONEER 
DODGE CENTER, INC. (SEE CLAIMANT'S EXH. NO. 27). OSCAR ALBERT 
FULLER, AUDITOR FOR THE UT DOH, TESTIFIED THAT, "THE STATE 
METHODOLOGY WAS TO ALlOW VEHICLE EXPENSE OVER A FOUR-YEAR PERIOD 
OF TIME THE COST OF THE VEHICLE. AND WHAT WE DID, WE TOOK THE 
TOTAL COST OF THE VEHICLE FOR THE FOUR-YEAR PERIOD OF TIME AND 
ALLOWED THEM THE EXPENSE THEY WOULD HAVE INCURRED FOR 9/3/78 
THROUGH 7/30/79. AND THIS WOULD REPRESENT THE ADJUSTMENT "i HAT 
WAS OUTSIDE THAT PERIOD OR WOULD NOT BE ALLOWED BECAUSE IT WAS 
AN EXCESS" CT.156). MR. FULLER FURTHER NOTED THAT BECAUSE THIS 
WAS A CAPITAL EXPENSE, THE LEASE PAYMENT WAS DISALLOWED. IN 
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REGARD TO LEASES UNDER THE STATE PLAN ATTACHMENT 4.19-D, P. 12. 
IT SETS FORTH THE POLICY THE FISCAL INTERMEDIARY APPLIED IN REACH-
ING ITS DECISION. IT SHOULD BE NOTED TH.' ' THE PURCHASE OF THE 
VEHICLE WAS A STRAIGHT PURCHASE, OR CONVENTIONAL PURCHASE AND 
THAT THE TOTALITY OF ATTACHMENT 4.19-D SUPPORTS THE DISALLOWANCE 
TAKEN BY THE UT DOH. THE DISALLOWANCE IS AFFIRMED. THE UT DOH 
DISALLOWED THE CLAIMANT CTY MDS CONVAL CENTER THE SUM OF $713 FOR 
MISCELLANEOUS SUPPLIES AND IN SUPPORT OF ITS ACTION HELD THAT 
STATEMENTS ONLY ARE INSUFFICI-NT COMPETENT EVIDENCE, BUT RATHER 
SUCH SUPPLIES MUST BE SUPPORTED BY AN INVOICE DESCRIBING THE DATE 
OF THE PURCHASE, A DESCRIPTION OF WHAT WAS PURCHASED, AND WHO IT 
WAS DELIVERED TO (T.156; T.178-79). THE MEDICARE PROVIDER REIMBURSE-
MENT MANUAL, HIM-15, 2135-4, SUPRA, SETS FORTH THE TYPE OF PERTIN-
ENT DOCUMENTARY EVIDENCE NECESSARY AND REQUIRED BY THE REGULATIONS. 
THE COURT CANNOT, AND WILL NOT, SUPPORT A LACKADAISICAL WILLY-NILLY 
APPROACH TO RECORD KEEPING AND IN THE INSTANT SITUATION, WITHOUT 
MORE, THE COURT AFFIRMS THE DECISION TO DISALLOW THE $713 FOR 
MISCELLANEOUS EXPENSES. IN REGARD TO ITEM "K", DYCHEM, THE UT DOH 
ONCE AGAIN DISALLOWED THE CLAIMANT'S CLAIM FOR REIMBURSEMENT IN THE 
SUM OF $767 FOR CLEANING SUPPLIES PURCHASED FROM DYCHEM INTERNATIONAL, 
INC. (SEE CLAIMANT'S EXH. NO. 29). THE DENIAL WAS BASED ON THE 
FACT THAT THE FISCAL INTERMEDIARY, UT DOH, RECEIVED ONLY A STATE-
MENT AND NOTHING MORE IN SUPPORT OF WHAT WAS PURCHASED, WHAT WAS 
USED, AND SO ON. THE DENIAL WAS BASED ON THE POOR DOCUMENTARY 
RECORD AMPLY SUPPORTED BY THE SURVEY UNDERTAKEN BY THE UT DOH 
ON OCTOBER 12, 1983. THE FAILURE TO ADDRESS THE VERY COST 
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INTEGRITY REQUIREMENTS OF TITLE XVII OF THE SOCIAL SECURITY ACT 
CAN AND WILL NOT BE SANTIONED UNDER THE GUISE OF ARGUING THIS IS 
HAIR-SPLITTING IN REGARD TO COST ALLOCATION AND PAYMENT. FOR 
THE SAME REASONS STATED IN REGARD TO MISCELLANEOUS SUPPLIES, SUPRA, 
THE DECISION OF THE COURT WILL AFFIRM THE ACTION TAKEN BY THE 
UT DOH. 
ITEM NO. 7, DEPRECIATION ON EQUIPMENT C$8,113); ITEM NO. 11, 
ADVERTISING IN ELKS MAGAZINE C$196); ITEM NO. 15, INTEREST AMORTIZA-
TION C$477), DURING THE COURSE OF THE FORMAL ADMINISTRATIVE HEARING, 
THE DISPUTES REVOLVLING AROUND EACH DISALLOWANCE WAS NEVER ADDRESSED. 
RATHER, IN REGARD TO THE ABOVE, THE CLAIMANT AGREED THEY WOULD 
ACCEPT THOSE DISALLOWANCES AS A PROPER DETERMINATION BY THE FISCAL 
INTERMEDIARY, THE UT DOH CT.12-13); ACCORDINGLY THE COURT WILL 
AFFIRM THE DISALLOWANCES. 
ISSUE NO. V 
WAS THE ACTION TAKEN BY THE FISCAL INTERMEDIARY, THE UTAH 
DEPARTMENT OF HEALTH, DIVISION OF HEALTH CARE FINANCING, ARBITRARY 
AND CAPRICIOUS IN DISALLOWING THE CLAIMANT'S PAYROLL TAX DEDUCTION 
IN THE SUM OF $311? 
ANALYSIS 
THE DISPUTE REGARDING THE TAX DEDUCTION CENTERS ON 941 TAX 
FORMS FILED ON BEHALF OF CTY MDS CONVAL CENTER, AND EXECUTED BY 
CARL W. BARNEY, JR., WHICH WERE FILED IN NOVEMBER, 1981 CT.81-82). 
THE CRUX OF THE ISSUE THAT STYMIED THE UT DOH WAS THAT IN REGARD 
TO THE PAYROLL TAX THAT THE COST REPORT AND GENERAL LEDGER DID 
NOT AGREE (T.165). HOWEVER, IT WAS AND IS UNCLEAR TO THE COURT 
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WHY THE PAYROLL TAX ADJUSTMENT OF $311 WAS DISALLOWED. AND THE 
MORASS FOR THE COURT BECOMES TOO THICK TO TREK THROUGH WITHOUT 
ANY SUPPORTING RULE OR REGULATION SUPPLIED THE COURT BY EITHER 
COUNSEL FOR THE CLAIMANT OR THE UT DOH FOR ITS CONSIDERATION. 
WITHOUT SOME BASIS TO FRAME A FINDING, WHATEVER WAS DONE BY THE 
UT DOH, AND FOR WHATEVER REASON MUST BE FOUND TO BE ARBITRARY 
AND CAPRICIOUS DISALLOWANCE TO THE CLAIMANT. 
WHEREFORE, THE COURT HAVING REVIEWED THE ENTIRE RECORD 
MAKES THE FOLLOWING FINDING lN SUPPORT OF ITS JUDGMENT: 
1. CARL W. BARNEY, INC. WAS RELATED TO THE PROVIDER 
CTY MDS CONVAL CENTER TO A SIGNIFICANT EXTENT BY POSSESSING SIGNI-
FICANT OWNERSHIP OR EQUITY IN THE PROVIDER THROUGH C. W. BARNEY, 
INC., WHO BUILT THE PROVIDER FACILITY. 
CARL W. BARNEY, JR. HAD THE POWER TO CONTROL THE BID 
PRICE, AND OVERHEAD. 
2. CARL W. BARNEY, JR., THROUGH HIS CLOSE BUSINESS PARTNER-
SHIP WITH EVA S. BARNEY, EXERCISED POWER TO REDUCE COMPETITION FOR 
THE CONSTRUCTION OF CTY MDS CONVAL CENTER AND BY SO DOING, IN 
EFFECT THE PROVIDER CTY MDS CONVAL CENTER OBTAINED THE CONSTRUC-
TION OF THE FACILITY PROM ITSELF. 
3. EVA S. BARNEY NEVER SOUGHT NOR RECEIVED ANY OTHER CONSTRUC-
TION BIDS FOR CTY MDS CONVAL CENTER WHILE THERE WAS A POTENTIALLY 
OPEN, COMPETITIVE MARKET. THE OPEN, COMPETITIVE MARKET BIDDING 
DOORS WERE NEVER OPENED TO ANYONE BUT HER SON'S CONSTRUCTION COMPANY, 
C. W. BARNEY, INC. AND, IN EFFECT, NO MARKET EXISTED. 
t+. REIMBURSABLE COSTS FOR THE CONSTRUCTION OF CTY MDS CONVAL 
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CENTER ARE AWARDED ONLY AT THE COST OF CONSTRUCTION TO THE SUPPLIER 
C. W. BARNEY, INC. 
5. THE ACTION TAKEN BY THE UT DOH WAS NOT ARBITRARY, CAPRI-
CIOUS OR AN ABUSE OR INDISCRETION, OR OTHERWISE NOT IN ACCORDANCE 
WITH THE LAW IN FINDING THAT CTY MDS CONVAL CENTER AND C. W. BARNEY, 
INC. WERE RELATED ORGANIZATIONS AND SUBJECT TO 42 CFR 405.427. 
6. CTY MDS CONVAL CENTER IS ENTITLED TO AN ALLOWANCE OF 
$112 AS MISCELLANEOUS INCOME ON THE FACILITY PAY PHONES. 
7. CTY MDS CONVAL CENTER IS ENTITLED TO AN ALLOWANCE OF 
$160 FOR OXYGEN COST INCURRED DURING THE TIME PERIOD OF SEPTEMBER 
3, 1978 THROUGH JUNE 30, 1979. 
8. ALLOWABLE COSTS FOR A UTAH POWER & LIGHT BILL INCURRED 
PRIOR TO THE TIME CTY MDS CONVAL CENTER WAS OPENED IN THE SUM OF 
$831 ARE DENIED AS COSTS NOT APPROPRIATE OR NECESSARY AND PROPER 
IN DEVELOPING AND IN MAINTAINING THE OPERATION OF THE PATIENT CARE 
FACILITY PURSUANT TO THE MEDxCARE REIMBURSEMENT MANUAL, HIM-15, 
SEC. 2102.3. 
9. CTY MDS CONVAL CENTER IS DENIED AS ALLOWABLE COSTS THE 
SUM OF $400 FOR SERVICES PROVIDED BY DR. LAMAR RODGERS FOR FAILURE 
ON THE PART OF THE PROVIDER TO PRODUCE SUFFICIENT PERTINENT RECORD 
DOCUMENTATION IN SUFFICIENT DETAIL FOR SERVICES PROVIDED MEDICARE 
BENEFICIARIES PURSUANT TO THE MEDICARE REIMBURSEMENT PROVIDER 
MANUAL, HIM-15, SEC. 2135.4. 
10. CTY MDS CONVAL CENTER IS AWARDED $157 FOR SUPPLIES PUR-
CHASED FROM U. S. MEDICAL SUPPLY AND DRIVER'S PHARMACY. 
11. CTY MDS CONVAL CENTER IS DENIED AS ALLOWABLE COSTS THE 
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SUM OF $272 FOR THE LEASE OF A 1977 DODGE VAN LEASED FROM ALYCE-
ROBB, INC. NURSING HOME PURSUANT TO STATE PLAN, ATTACHMENT 4.19-D. 
12. CTY MDS CONVAL CENTER IS DENIED AS ALLOWABLE COSTS THE 
SUM OF $713 FOR MISCELLANEOUS EXPENSES PURSUANT TO THE MEDICARE 
REIMBURSEMENT MANUAL, RIIM-15, SEC. 2135.4. 
13. CTY MDS CONVAL CENTER IS DENIED AS ALLOWABLE COSTS THE 
SUM OF $767 FOR CLEANING SUPPLIES PURCHASED FROM DYCHEM INTERNATIONAL, 
INC., PURSUANT TO THE REIMBURSEMENT MANUAL, HIM-15, SEC. 2135.4. 
14. CTY MDS CONVAL CENTER IS AWARDED ITS 941 TAX DEDUCTION 
IN THE SUM OF $311, AND THE ACTION SO TAKEN WAS ARBITRARY AND 
CAPRICIOUS. 
DATED THIS ^? (~, DAY OF FEBRUARY, 1986. 
ROBERT M. ARCHULETA 
'ADMINISTRATIVE LAW JUDGE 
CERTIFICATE OF MAILING 
I HEREBY CERTIFY THAT I MAILED A TRUE AND CORRECT COPY OF THE 
ABOVE MEMORANDUM DECISION TO THE FOLLOWING PARTIES OR THEIR REPRE-
SENTATIVES THIS J^G DAY OF FEBRUARY, 19R6: 
STATE OF UTAH 
ATTORNEY GENERAL 
C/O CLARK C. GRAVES, CHIEF 
HUMAN RESOURCES DIVISION 
236 STATE CAPITOL 
SALT LAKE CITY, UTAH 84114 
PARSONS, BEHLE 6 LATIMER 
C/O SPENCER E. AUSTIN. ESQ. 
185 SOUTH STATE STREET, SUITE 700 
SALT LAKE CITY, UTAH 84147-0898 
COUNTRY MEADOWS CONVALESCENT CENTER 
C/O EVA S. BARNEY AND CARL W. BARNEY, 
5865 WASTACH DRIVE 
OGDEN, UTAH 84403 
STATE OF UTAH 
DEPT. OF HEALTH, DIVISION OF HEALTh 
CARE FINANCING 
C/O DENNIS PETTY, AUDIT MANAGER 
2110 STATE OFFICE BUILDING 
SALT LAKE CITY, UTAH 84114 
£>/// &r C 
STATE OF UTAH 
DEPARTMENT OF HEALTH NORMAN H. BANGERTER. GOVERNOR 
SUZANNE OANDOY, M.D.. M.P.H.. EXECUTIVE DIRECTOR 
*%, 18 9 « ,/'' 
CH-151-86 
FAIR HEARING IN THE INTEREST OF: 
Country Meadows Convalescent Center, Claimant 
vs. 
The Utah Department of Health 
Division of Health Care Financing, Defendant 
INTERIM DETERMINATION AND REMAND 
Having reviewed 
the Administrative Law 
Department of Health, 
Administrative Law Judge 
and/or interchanged the 
the findings of fact and conclusions of law made by 
Judge of the Division of Health Care Financing, 
incorporated herein, and having found that the 
has seemingly and apparently inappropriately utilized 
judicial review standard^ as set forth by Section 
26-23-2(3), Utah Code Annotated, 1953, and all amendments thereto, as regards 
the District Court1s review of a final determination by the Executive Director 
wherein "the court shall review the record and may alter the final 
determination only upon a finding that the final determination is capricious, 
or not supported by the evidence" (26-23-2(3) Emphasis Added) rather than the 
appropriate burden of proof standard(s) as regards the weighing of the 
evidence presented at an administrative hearing by which an Administrative Law 
Judge makes "recommended findings of fact and conclusions of law . . . from 
which the executive director shall make a final determination" (26-23-2(1)), 
NOW, THEREFORE IT IS ORDERED: 
That the matter be remanded back to the Administrative Law Judge for 
application of the appropriate burden of proof standard(s) applicable to said 
administrative hearing in accordance with this interim determination and 
remand. 
It is further ordered that a copy of this interim determination and 
remand be sent to all parties and/or their counsel of record as shown by their 
last known address by certified mail, return receipt requested. 
Dated this 2 1 day of jT^i^^L-^ 1986. 
UTAH DEPARTMENT OF HEALTH 
Suzanne tt&fidpy, M.D., M.P.H, 
Executive Director 
\y 
OFFICE OF THE EXECUTIVE DIRECTOR 
3180 STATE OFFICE BUILDING . PO BOX 45500 . SALT LAKE CITY, UTAH 34145-C500 .1801)533-6111 
AN EQUAL OPPORTUNITY EMPLOYER 
BEFORE THE UTAH DEPARTMENT OF HEALTH 
DIVISION Of7 HEALTH CARE FINANCING 
-O0O- ^y^i&/r^T> 
COUNTRY MEADOWS CONVALESCENT 
CENTER, 
CLAIMANT, 
VS. 
THE UTAH DEPARTMENT OF HEALTH, 
DIVISION OF HEALTH CARE 
FINANCING, 
DEFENDANT. 
AMENDED DECISION 
CASE NO. 465086-85 FH 
-O0O-
AN ORDER WAS EXECUTED BY SUZANNE DANDOY, M.D., M.P.H., 
EXECUTIVE DIRECTOR OF THE STATE OF UTAH, DEPARTMENT OF HEALTH, 
ON MARCH 27, 1986, REMANDING THE MATTER BACK TO THE ADMINISTRATIVE 
LAW JUDGE, ROBERT M. ARCHULETA, REQUESTING THE COURT RECONSIDER 
WHETHER THE COURT HAD INAPPROPRIATELY UTILIZED AND/OR EXCHANGED 
THE JUDICIAL REVIEW STANDARDS SET FORTH PURSUANT TO U.C.A. 26-23-2(3^ 
IN REGARD TO THE DISTRICT COURT'S REVIEW 0^ A FINAL DETERMINATION 
BY THE EXECUTIVE DIRECTOR WHEREIN "'. . .THE COURT SHALL REVIEW THE 
RECORD AND MAY ALTER THE FINAL DETERMINATION ONLY UPON A FINDING 
THAT THE FINAL DETERMINATION IS CAPRICIOUS OR NOT SUPPORTED BY THE 
EVIDENCE" RATHER THAN THE APPROPRIATE BURDEN OF PROOF STANDARD IN 
REGARD TO WEIGHING OF THE EVIDENCE PRESENTED AT AN ADMINISTRATIVE 
HEARING BY WHICH AN ADMINISTRATIVE LAW JUDGE MAKES ". . .RECOMMENDED 
FINDINGS OF FACT AND CONCLUSION OF LAW. . ." FROM WHICH THE EXECUTIVE 
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DIRECTOR SHALL MAKE A FINAL DETERMINATION." 
HAVING REVIEWED THE APPROPRIATE ADMINISTRATIVE HEARING PRO-
CEDURES FOR MEDICAL RECIPIENTS AND PROVIDERS AND UTAH CODE 
ANNOTATED CITATIONS AND CASE LAW, THE COURT ISSUES ITS AMENDED 
DECISION AS FOLLOWS: 
AMENDED DECISION 
TITLE XIX OF THE SOCIAL SECURITY ACT, ENACTED IN 1965, 
AUTHORIZES FEDLKAL GRANTS TO STATES FOR MEDICAL ASSISTANCE TO LOW-
INCOME PERSONS WHO ARE AGE 65 OR OVER, BLIND, DISABLED, OR A MEMBER 
OF FAMILIES WITH DEPLNDLNI' CHILDREN. THE PROGRAM IS JOINTLY 
FINANCED BY THE FEDERAL AND STATE GOVERNMENTS AND ADMINISTERED 
BY STATES; WITHIN BROAD FEDERAL RULES, EACH STATE DECIDES ELIGIBLE 
GROUPS, TYPES AND RANGE OF SERVICES, AND ADMINISTRATIVE OPERATING 
PROCEDURES. ACCORDINGLY, FEDERAL REGULATIONS SET FORTH STATE 
PLAN REQUIREMENT STANDARDS, PROCEDURES, AND CONDITIONS FOR OBTAINING 
FEDERAL-MATCHING (42 CFR, PART 430 - GRANTS TO STATES FOR MEDICAL 
ASSISTANCE PROGRAMS 430(A)(B)). 42 CFR 244(A), HEARING DECISIONS, 
PROVIDES "HEARING RECOMMENDATIONS OR DECISIONS MUST BE BASED EX-
CLUSIVELY ON EVIDENCE INTRODUCED AT THE HEARING." THE FEDERAL 
REGULATIONS DO NOT SET FORTH APPROPRIATE BURDEN OF PROOF GUIDELINES 
THAT THE COURT IS REQUIRED TO FOLLOW. UTAH CODE ANNOTATED 26-23-2(1) 
IS EQUALLY DEFICIENT IN PROVIDING BURDEN OF PROOF GUIDELINES FOR 
THE COURT EXCEPT TO STATE ". . .HEARING(S) BEFORE AN IMPARTIAL 
HEARING OFFICER. . .SHALL HAVE THE POWER TO CONDUCT A HEARING AT 
ANY TIME AND PLACE IN ACCORDANCE WITH RULES AND REGULATIONS FOR 
ADMINISTRATIVE HEARINGS ADOPTED BY THE DEPARTMENT. MINUTES OF A 
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SUMMARY OF THE PROCEEDINGS OF SUCH HEARINGS SHALL BE TAKEN AND 
FILED WITH THE DEPARTMENT RECORDS, TOGETHER WITH RECOMMENDED 
FINDINGS OF FACT AND CONCLUSIONS OF LAW MADE BY THE HEARING OFFICER, 
FROM WHICH THE EXECUTIVE DIRECTOR SHALL MAKE A FINAL DETERMINATION." 
PROPER JUDICIAL DIRECTION IS PROVIDED THE COURT WITHIN THE ADMINIS-
TRATIVE HEARING PROCEDURLS FOR MEDICAID RECIPIENTS AND PROVIDERS 
PURSUANT TO SUBSECTION C G X 9 X O WHICH STATES, "A PARTY HAS THE 
BURDEN OF PROOF OF PROVING BY THE PREPONDERANCE OF THE EVIDENCE 
WHATEVER FACTS IT MUST ESTABLTSH TO SUSTAIN ITS POSITION." JUDICIAL 
REVIEW OF THE hlNDlNGS OF FACT AND CONCLUSIONS OF LAW MADE BY THE 
ADMINISTRATIVE LAW JUDGE BY THE DISTRICT COURT IS MADE TO DETERMINE 
IF THE ADMINISTRATIVE HEARING OFFICER'S DECISION WAS CAPRICIOUS OR 
NOT SUPPORTED BY THE EVIDENCE. AND IN THAT REGARD, THE COURT'S 
DECISION WAS IN ERROR IN WEIGHING THE EVIDENCE TO DETERMINE IF 
THE DEPARTMENT OF HEALTH ACTED ARBiTRAR.' OR CAPRICIOUSLY IN DIS-
REGARD OF THE FACTS IN DENYING COUNTRY MEADOWS CONVALESCENT 
CENTER ITS CLAIM(S) FOR RELIEF. 
WHEREFORE, AFTER REVIEWING THE COURT'S EARLIER DECISION 
RENDERED ON FEBRUARY 26, 1986, THE COURT NOW MAKES THE FOLLOWING 
FINDINGS OF FACT AND CONCLUSIONS OF LAW. 
1. THE ADMINISTRATIVE DECISION RENDERED BY THE COURT ON 
FEBRUARY 26, 1986 WAS IN ERROR IN SHIFTING THE BURDEN OF PROOF 
UPON THE CLAIMANT COUNTRY MEADOWS CONVALESCENT CENTER TO DEMON-
STRATE BY A PREPONDERANCE OF THE EVIDENCE THAT THE ACTION TAKEN 
BY THE STATE OF UTAH, DEPARTMENT OF HEALTH, WAS ARBITRARY OR 
CAPRICIOUS IN DENYING THE CLAIMANT ITS REQUESTED RELIEF. 
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2, IN REVIEWING THE RECORD AND WEIGHING THE EVIDENCE, 
THE COURT FINDS THE CLAIMANT COUNTRY MEADOW CONVALESCENT CENTER 
DID NOT, BY A PREPONDERANCE OF THE EVIDENCE, MEET ITS BURDEN TO 
SUSTAIN ITS POSITION. 
3. THE DECISION OF THE COURT RENDERED ON FEBRUARY 26, 1986 
IN ALL OTHER FUNDINGS OR CONCLUSIONS OF ^AW MADE BY THE COURT IS 
AFFIRMED. 
DATED THIS. / DAY Of JUNE, 1985. 
/ 
BY THE COURT: 
'ROBERT M. ARCHULETA 
ADMINISTRATIVE LAW JUDGE 
y 
CERTIFICATE OF MAILING 
I HEREBY CERTIFY THAT I MAILED A TRUE AND CORRECT COPY OF THE 
ABOVE AMENDED DliCIlSON TO THE FOLLOWING PARTIES OR THEIR REPRESENTA-
TIVES THIS </ __DAY OF JUNE, 1986: 
STATE OF UTAH 
ATTORNEY GENERAL 
C/O BRYAN FARR, DEPUTY 
ATTORNEY GENERAL 
236 STATE CAPITOL 
SALT LAKE CITY, UTAH 8^114 
PARSONS, BEHLE % LATIMER 
C/O SPENCER E. AUSTIN, ESQ. 
185 SOUTH STATE STREET, SUITE 700 
SALT LAKE CITY, UTAH 84147-0898 
COUNTRY MEADOWS CONVALESCENT CENTER 
C/O EVA S. BARNEY AND CARL W. 
BARNEY, JR. 
5865 WASATCH DRIVE 
OGDEN, UTAH 84403 
STATE OF UTAH 
DEPARTMENT OF HEALTH 
C/O SUZANNE DANDOY, f',.D., 
EXECUTIVE DIRECTOR 
3180 STATE OFFICE Bl'ILDIMG 
P. O. BOX 45500 
SALT LAKE CITY, UTAH 84145-0500 
STATE OF UTAH 
DEPARTMENT OF HEALTH 
C/O MARK KLEINFIELD 
288 NORTH 1460 WEST 
P. O. BOX 16700 
SALT LAKE C*TY, UTAH 84116 
trXtflSiT* 
Norman H. Bangerter 
Governor 
Suzanne Dandoy, M.D., M.PH. 
Execuive Director 
CH-231-86 
ADMINISTRATIVE HEARING IN THE INTEREST OF: 
Country Meadows Convalescent Center, Claimant 
vs. 
The Utah Department of Health 
Division of Health Care Financing, Defendant 
FINAL DETERMINATION 
Having reviewed the findings of fact and conclusions of law made by the 
Administrative Law Judge of the Division of Health Care Financing, Department 
of Health, incorporated herein, and having found that they are supported by 
substantial evidence in the record, 
NOW, THEREFORE IT IS ORDERED: 
That the Administrative Law Judge's recommended decision (Memorandum Judgment) 
dated February 26, 1986 as amended under date of June 4, 1986, and the 
aforementioned recommended findings of fact and conclusions of law be 
sustained, and that the Administrative Law Judge's recommended decision as 
amended be affirmed. 
It is further ordered that copies of this final determination be sent to the 
claimant and its attorney of record at their last known addresses by certified 
mail, return receipt requested; and further, that a copy of this final 
determination be sent to the agency and its attorney of record. 
An appeal from this final determination may be secured pursuant to Utah Code 
Ann. Section 26-23-2 (1953 and Amendments thereto) by filing a petition in the 
appropriate District Court of the State of Utah within 30 days after this 
final determination is received. Failure to file such a petition within the 
30 day time limit may constitute a waiver of all rights to appeal this 
determination. 
DATED this / ^ day of June, 1986. 
UTAH DEPARTMENT OF HEALTH 
^Suzanne i)andoy, M.D., M.P.H. 
Executive Director 
Suzanne Dandoy, M.D ,M.RH. • Office of the ExecuDve Director 
288 North 1460 West • PO Box 16700 • Salt Lake Grv Utah 84116-0700 • (801) 538-6111 
&KS//&T A V /^ 
368 10S2 Reasonable Costs 7 8 8 9 - 3 
[fl 18,959] Regulation Sec. 405.427. Cost to related organizations.— 
(a) Principle. Costs applicable to services, facilities, and supplies furnished 
to the provider by organizations related to the provider by common owner-
ship or control are includable in the allowable cost of the provider at the cost 
to the related organization. However, such cost must not exceed the price 
of comparable services, facilities, or supplies that could be purchased elsewhere. 
(b) Definitions. (1) Related to provider. Related to the provider means 
that the provider to a significant extent is associated or affiliated with or has 
control of or is controlled by the organization furnishing the services, facilities, 
or supplies. 
(2) Common ownership. Common ownership exists when an individual 
or individuals possess significant ownership or equity in the provider and the 
institution or organization serving the provider. 
(3) Control Control exists where an individual or an organization has 
the power, directly or indirectly, significantly to influence or direct the actions 
or policies of an organization or institution. 
(c) Application. (1) Individuals and organizations associate with others 
for various reasons and by various means. Some deem it appropriate to do 
so to assure a steady flow of supplies or services, to reduce competition, to 
gain a tax advantage, to extend influence, and for other reasons. These goals 
may be accomplished by means of ownership or control, by financial assistance, 
by management assistance, and other ways. 
(2) Where the provider obtains items of services, facilities, or supplies 
from an organization, even though it is a separate legal entity, and the 
organization is owned or controlled by the owner(s) of the provider, in effect 
the items are obtained from itself. An example would be a corporation build-
ing a hospital or a nursing home and then leasing it to another corporation 
'controlled by the owner. Therefore, reimbursable cost should include the costs 
for these items at the cost to the supplying organization. However, if the 
price in the open market for comparable services, facilities, or supplies is lower 
than the cost to the supplier, the allowable cost to the provider shall not 
exceed the market price. 
(d) Exception. An exception is provided to this general principle if the 
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DIVISION OF HEALTH CARE FINANCING 
Bureau of Financial Services 
288 North 1460 West 
PO Box 16580 
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(801)538-6145 BFSA-238-88/2613C 
June 9f 1988 
Spencer E. Austin 
Parsons, Behle, and Latimer 
85 South State Street Suite 700 
Salt Lake City, UT 84147-0898 
Dear Mr. Austin: 
We are in receipt of your letter dated May 31, 1988 concerning cost 
adjustments to the 1979 and 1980 facility cost profiles (FCP) for the Country 
Meadow's Nursing Home. I have reviewed several pieces of correspondence in an 
effort to understand the problem. 
It appears that approximately $75,000 of the $99,000 in adjustments on the 
1980 FCP relates to the settlement of the 1979 FCP now in appeal before the 
Third District Court. Since most of the amount of the adjustment on the 1980 
FCP relates to the settlement of the 1979 FCP, I recommend that we not move 
for a formal hearing on the 1980 FCP, but wait for the outcome of your 1979 
appeal. 
As stated in our letter of May 3, 1988, we are still open to review items 
identified as unsupported costs on the 1979 FCP. We anticipate contacting you 
and the nursing home in the near future for an additional exit conference for 
this purpose. 
If you have any additional questions, please contact Rick Horsley or Oscar 
Fuller at 538-6428. 
Sincerely, 
,-Ji^i 
Kent Rorfer, Directo/ 
Bureau of Financial Services 
